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TO THE 


R E AD E R. 


Courteous Reader, 
Heſe Caſes were Collected and taken in the Frenchi 
Tongue, by William Leonard Eſquire, ſometitnes of 
the Honourable Society of Gran Inne; a Learned 
Profeſſor and Practiſer of the Common Law, in the 
time of the Raign of the late Queen Hizbeth : One Copy of 
ſome of theſe Caſes (many years paſt) came into che hands of 
Sir Robert Hitcham Knight, afrerwards Serjeant at Layv,, Ano- 
ther Copy of other of theſe ow — — von the hands of 
Flumpbr Da yenport Serjeant at Law 3.4 | Sir Huampbrey 
— Knight, late Lord chief Baron of the Court of Exche- 
quer; Both which ſayd learned perſons approved of them, and 
made uſe of them in : courſe of their ſeverall Practice. Some 
other Copics of ſome of theſe Caſes are now diſperſed abroad, 
and are in the hands of divers Practiſers and Students of the 
Lavv, vvho make the likeuſe of them. The Originals them- 
ſelves of all theſe Caſes (amongſt many others of the ſaid Mr. 
Leonards collecting) all of chem under his own hand-writing, 
are now in my hands, having been delivered to me by a vvorth 
Gent. of the ſayd Society of Grays-Inne, vvho had them out | 
the Library, ſometimes longing to the ſayd Mr. Leonard. Theſe © __ 
Caſes having been lately, truly and carefully Tranſlated by me 
out ofthe Original French Copy into Engliſh, have ſince te 
Tranſlation thereof, been peruſed and approved of by many E- 
minent Profeſſors of the Lavv. Wherefore I finding that the 
ſame do contain many excellent Matters and Points of Lavv, 
vvhich have not heretofore been Printed, or publiſhed, do here 
offer the ſame unto thy Judgment upon a ſerious conſideration, 
hoping they may be of ſome uſe and benefit. to thee, in the like 
courſe of thy ſtudy and practice of LA W. 


From my Study at Grays Inne 
Novemb, 20% 1658, s Vill. Hughes; 


The N ames of the Learned Lawyers, Serjeants at 


Lad, and Judges of the ſeverall Courts at Weſtminſter, who 
argued the Caſes, and were Judges of the ſeverail court, whey the 


Caſes were argued. 
VIZ. 


A D. 
Nie en, Lord Chief Da: , Serjeantat Law, 
Juſtice of the Com- afrer Judge of the 
mon Pleas. Common Pleas. 
Anger. Drew, Serjeant at Law. 
Altham afterwards one of the | Dyer, Lord Chief Juſtice of 
Barons of the Exchequer. | the Common Pleas, 


Atkinſon. : F. | 

Ajbffe, Juſtice of the Kings} IL gerton, Sollicitor of the 

Bench. Queen, after Lord 
B. | "Chancellor 
Eamonnt,Serjcant atlaw, F. 


afterwards Judge of 'Leetwood , Serjeant at 
the Common Pleas. Law, Recorder of Lon- 
Bromley, Lord Chancellour den. 


of England. | Faller. 

Barkley. Fennar, Serjeant at Law, af- 
( ter Judge of the Kings 
Ok, after Lord Chief Bench. 

J Juſtice of the Com | G. 

mon Pleas. Awdy, Judge of the 
(tench, one of the Judges of Kings Bench. 

the Kings Bench Goldung, Serjcant at Law. 
Cooper, Serjeant at Law.  Glaywile, Serjeant at Law at- 


Glut, Baron of the Exche-| ter Judge of the Com- 
quer. mon Pleas A Gent 


* 
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A Table of the Lawyers Names, 


Gent „Baron of the Exche- 


que T's 


Godfrey. 


Auzbton , Serjeant at 
Law, after Judge 
of the Common Pleas. 
Hammon, Setjeant at Law. 
Harris, Serjeant at Law. 
Hleale, Serjeant at Law. 


Hobart. 


1 
M. 


Bad, Serjeant at Law, 
after ludge of che 
Common Pleas. 


Morgan. 
Man pod, Lord Chief Baron 


of the Exchequer. 
Monſon, luſtice of the com- 
mon Pleas. 


0. 
Wen, Serjeant at Law, 


= 


Kings Bench. 
Le 


aber Baton of the 


Exchequer. 
P. 
Upham, Attorney Gene- 
rall of the Queen, 


R. f 
Ingſmill, Judge of the 


Periam, judge of of the Com- 
mon Pleas. 


Pepper, Attorney of the 
Court of Wards. 
Plowden. 
Packering , the Queens Ser. 
jeant at Law. 
Hodes. 
Iudge of the Com- 
mon Pleas. 
. 


Nag, Ser jeant at Law. 
S§buit, ludge of the 


Kungs Bench. 


Shuttle worth, Serjeant at Law. 
2 
Anfield, Serjeant at law, 
after Lord Chief Ba- 
ron of the Exchequer. 
Tepham. 


VV 


Kings Bench. 
inden , Iudge of the Com- 
mon Pleas. 
Walmeſley, Scr;canc at Law, 
after Indge of the Com- 
mon Pleas. 
J. | 
elverton, Serjeant at 
Law, after ludge of 


Roy, Lord chief 
[uſtice of the 


after Lord Chief Iuſtice of | the Kings Bench, 


B. N 


The 
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The Names of the Caſes. 


Note * p. ſtands for Principall Caſe 
2. Bſtand for a Vouched Caſe. 


1 Sect. | Baſſet and Kerns Caſe 92 p 
Bret and eAnuders Caſe 95P 
Llington and Bails | Brookand Kings Caſe 99 p 
Cale. 34 P. | Baldwin and (ici (aſe, 101 p 
eAlbany and Biſhop of Bret and Shepherds Caſe ö 114 p 
Saint Aſſaphs' Caſe, | Baxter amd Bales Caſe 115p- 
39 p | Butler and Ayres Caſe 118 9 
Aſppeol, and Inhabitants of Evering- | Buſvies Caſe 122 þ 
hams Caſe 73 Biras Caſe 125 b 
Arden and Gents Caſe 75 Branchers Caſe 139p 
eArundel and Morris Caſe 98 p | Bear and Underwoeds C aſe, 142 p 
Allen and Palmers Caſe 133P | Beverley and BaWd:s Caſe 148 p 
Atkinſon and Rolfs Caſe 141Pp | Heares Caſe 1540 
Athins and Hales Caſe 192 p | Bronker and Rebothams Caſe 162 b 
Aer and Earl of Lincolns Caſe Brook and Doughties Caſe 173 Þ 
196 p | Bilford and Foxes caſe 189 
Aſvegell and Dennis Caſe 272 p | Burgeſſes of 8 caſe 199 : 
Arundel, and Biſtop of Glonceſters Lord Buckburſt, Biſoop of Winche« 
{aſe 278 p flers Caſe 213 P 
Alexander and C reſbamt Caſe 306 p Brooke ſiey and Wickham: caſe 232 5 
Athew and Fuliambs Caſe Ziop | Bowry and Popes caſe 234 Þ 
Anſtin and Smiths Caſe 441 p | Dede and Moors caſe 238p 
Lord Abergavennies Caſe 469 p Bulleyn and Grants caſe 244 p 
Anonnimus, 2p 8p 15 p 17 p38p | Bt and Andrews caſe 259 
40 p45 p 6p 7350 75 p 81 p Bunbury and Bird; caſe 265 
$3p86p94p1o4p 3 Bradftocks caſe 288 
116 p 132p 145p 150b 1g57b | Bagſhaw, and Earl of Shrewſburies cls 
173b 220p 221 p 222 p 224 b . 292 p 
226 p 266 p 285 p 290 p | Biſhop and Harecourtscaſe 295 p 
296 p 308 p 335 p 349 250 351 Byne and Playns caſe ” 303 p 
352353 354 355 356 357 358 | Blaygrave and Woods caſe 309 p 
359 360361 365 371 386 390 | Bownſell and Tylers c 314p 
392 393 396 397 400 401 4c8 | Beal and T ailors caſe 320 p 
418 443 444 451, Blunt and V Vhitacres caſe 327 
B. Biſhop of Lincelns and Compers- Caſe 
Bornſord and Packingtons C aſe 1 p 336 
Benicomb and Parkers Caſe 31p | Bennet and Frenches caſe 339 
Jedem Caſe 32 p | Bracebridgesr caſe 355p 
Braybrocks Caſe Fl p | Biſhop and Redmans caſe 375 p 
Bulleys Caſe 64 p | Baikervile and Biſhop of Herefords caſe 
Biſhop of Tork and Morton: Caſe 69 p 379 p 
Bunny and Wright, and Staffordi (aſe, | Beddingfield and Beding feilds caſe; $5 p 4 
0 77 p Burgele and Foſters caſe 395 p 
Boneſant and Sir Richard Greenfields | Barret and Kings caſe 412 
Caſe 78 P Bighton and Sawls caſe 428 b 
Beverleys and Cornwallis Caſe $84 p | Bond and Richardſons caſe 432 p 
Bracebridge & Baiharvile: Caſe 87 p | Bearer caſe 440 p 
Barker and Pigots Caſe 8g p | Beal and (arters caſe 462 p 
Blannchflower and Friars Caſe, gi p | Bond and Bail: caſe 464 p 


Barchets 


Caſcs. 


— 


" Burchets caſe 


466 b | Degory and Rees caſe 211 
'Birchleys caſe e Yew 499 | Dean and C #nnons of Windſors caſe 228 b 
6.221 Duel A uilliass caſe 243 p 
eAters caſe 1 2 9 Detbickt caſe 337 p 
Cham and Dovers caſe . I9p | Danvers caſe 180 b 
Cerdeil and Gibbons caſe 22 Þ | Lord Dartie and Sharps caſe 381 p 
' Carter: caſe 55P | Lord Dacrescaſe 394 p 
9 aſe of the 4ſannor of burt vob | 'Darſley and Nevills caſe 414Þ 
o0'e and Songats caſe 137 Þ | Dennis and Saint Johns caſe 453 p 
Fir Pulius Caſar: caſe 144 Þ | Dormers ca/c 132 p 
Cibelt and Hills caſe 149 P E. 
Charnock and Mor ſieys caſe 157 p Ea caſe 3b 
Cater and Booths caſe 170 p Earl of Warwick & Lord dec 
Colborn and Mixtones caſe 176 p 6s p 
Chamberlain and T horps caſe 178 p * 45 Arundel & L. Dacres caſe 117 p 
Chamberlain and Stantons caſe 193 p | Engliſh and Pellitories 169 p 
Carit and Densi: caſe 201 p | Earl of Lincoln: caſe 238 b 
Chapman and Hur ſts caſe 208 p | Eamards and T edbwries caſe 268 p 
Lord Conmiers caſe 228 b Erbery a Lattons caſe 270 p 
Crechmere and Pattrſont caſe 242 p | Eftons caſe 341 Þ 
Churchwardens of Fetherftons caſe 248 p | Enpgliſbes caſe 257 b 
Cheney and Langley caſe 2532p | E = of Leiceſter & T anfields caſe 32g 
{chaball and the Mayer of Baritons caſe | Elmes and Medcalfscale 
269 p Eveſq. of Coventry and Lettl 
Cullman and Sir Hugh Pertmans caſe a | 427 b 
273 
Chanmers caſe 279 Drman and Bohans caſe i8p 
Caſtilè and Ouldmans taſe © 282 p Flaud and Sir ahn Perrots caſe 35 p 
Cirronreaſe 297 p Fallmoud and Fullwods caſe 4p 
0 beney and Smiths caſe 29 p | Fordleys caſe 1 
Lerd Cobham and Brownt caſe 1299p | Ferrer: ca/e ,146p 
rlains caſe 302 p | Foſter and T horns caſe 17 3b 
CE Huets caſe 317b Sir George F armer aud Brooks caſe. 199 
Cleypoots caſe - 369 p | Fox and Collins caje 205 
Cris and Godburies caſe 372ÞP | Fiſher and Boys caſe 228 b 
Caries caſe 380p | Fiſh and 2 253 ö 
(ale end nend f. 391 p | Fenwick,and Mitford: caſe 256 p 
Criſp and Gellings caſe 405% | Feſter and Piſalli caſe 347 p 
C a and Andre caſe 417 b | Ferrand and Ramſcis caſe 362 p 
Carter and Cleycocksy caſe 427 p F lemings caſe 405 p 
Corbertcaſe 434 p | Fabian and Wind/ors caſe 425 p 
Creſſman and Read: caſe 448 p | Frend and Batts caſe 450 p 
Cole and Walls caſe 463 p | Fofter and Wilſons caſe 458p 
Conny and Barham: caſe 444 p G. 
Crew and Bayles caſe 465 P | > way and Sir Geerge Haris caſe $ p 
Lord Cromwell and All Souls * 467 b | Gray and pets caſe 65 p 
C orber and (leers _ 467 b | Gamech and Cliffes caſe 78 p 
| Gill and Hare medi caſe 8p 
D North IR caſe 27p | Gellibrand and Hearts caſe 83 b 
rell and T hynn: caſe 28 p | Guanerſton and Hatcher; caſe 103 p 
Sir Walſton Dixie caſe 125p | Goring: caſe 107 p 
Dotton and Prieſt; caſe 136p | Glo fe and Hayman caſe 110 p 
Deilabay and Haſſalls caſe 167 p | Sir lomas Greſhams caſe 113 p 
Dorrington and Dorrigtont caſe! 179 b Gates and Heli wels caſe 130 p 
Lord Dudley and Lacies caſe 195 p Lord Greys caſe 156b 
Sir. Ed, Dyer: caſe 203 b Gage and Paxtins caſe 158 pP 
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A Table of the Caſes. 
Gatefonld and Penns caſe 174P | Harris and Bakers caſe 47 p 
Comer ſall and Biſhops caſe 175 p | Hare and Okeleys caſe 439p 
Sir Henry Goodiers caſe 185 p | Hudſon and Leighs caſe 447p 
Geſlin and V Yarburtons caſe 187 p | Horkins and Stapers caſe 468p 
Gibbs caſe 225 [. 
The Se of Boſtons caſe 225 b (Olr Henry Iſleys caſe 102 b 
Galliard and Archers caſe 267 p rrome and Neales caſe 143 p 
Green weod and Velden caſe 194 p Fereme and Knights caſe 146 p 
Green and Edwards caſe 300 p | 7ennings and Winches caſe 214 p 
Gawton and Lord Dacres caſe zol p very and Fryers caſe 216p 
Gore and Dawbneys caſe 316 b | Leys caſe 264 p James caſe 264 b 
Greenliff and Bakers caſe 317 p eres caſe 281 p 
Green and Pendletons caſe 318 ennings and Gowers caſe 312 p 
Guilfords caſe 322 p ref ry and Cites caſe 329 p 
Gallery and Bunburies caſe 328 b | fohnſon and Bellamies caſe 330 b 
Geofries and ¶ vites caſe 329 b 7ennor and Hardeys caſe 383 p 
Greens caſe 348 p K. 
Gibbs and Rowleyes caſe 367 Þ K* empe and Hollingborns caſe 25p 
Gerrard and Sherringtons caſe © 398 p K impton and Bellamies caſe 56 p 
Gravenor and Maſſey- caſe 398 P K night; caſe 37ÞP 
Glanvill and Mallaries caſe 42t p | Kimters caſe 595 
Gillam and Lovelaces caſe 435P Kempe and Carters caſe 70 p 
Greeves caſe 436 p | Key: and Stedd: caſe 105 p 
Green and Hundred of Bucklechurches | Kight and Footmans coſe . 124Þ 
caſe 456p | Kinner|,y and Smarts caſe 20s p 
Kirdler and Leverſages caſe zog 
Addon; caſe 10b | Kimpton and Dawbennets caſe 2275 
Harvy and Hervyes caſe 26p| K % a and ſavages caſt 260P 
Hungerford: caſe 36 p | Kirby and Ectlercaſe 2615 
Highem and Hare wood ca/e 42 Þ | Kenſum and Redings caſe 334 
Henly and Broads caſe $3P | Kellet and Kellets caſe 355 
Hudſon and Leigh caſe 65 PpPPX empton and Coopers caſe 437P 
Heydons caſe 96 p K nightly and Spencers caſe 467 p 
Hawkes and Molineux caſe 100 ; L. 
Hamin g ton and Rydears caſe 120P | | and Pinfolds caſe 2 
Howell and T rivanian: caſe 121 p | 4.4Loadge and Luddingtons caſe 26þ 
Hudſons caſe 121 | Laſeli caſe 28h 
Higham and Reynolds caſe 123 p Leer and VVrothes caſe 44 P 
Haithſome and Harvies caſe 166 p Lewhnor and Fords caſe 62 p 
Hothing and Fouts caſe 177 b | Leightand Hammers caſe 657 p 
Hitnt and Gilberns caſe i82p | Liveſeys caſe 106 p 
Hedd and Challeners caſe 204 p | Littletons and Perus caſe 196 p 
Heajes and Allens caſe 210 P | Lee and Maddox caſe 235 
Hawking: and LaWſes caſe 214P | £L.Lumley and Fords caſe 263 
Haſen and Webbs caſe 229 p | Lovg and Hemmings caſe 289 p 
Hambleden and Hambledens caſe 230 | Lancaſters caſe 291 p 
Hanxwoed and Husbands caſe 249P | Linacres eaſe 313 p 
Howe and (onnys caſe 254P | Lancaſter and Lucas caſe 316 
Holland and Franklyn caſe 257Þ | Trier caſe | 363 
Hill and Hills caſe 321P | Lodges caſe 376 p 
Hill and Lock bam caſe 331d | Leercaſe 387 p 
Harvy and T homas caſe 332P | Lee and Caretons caſe 412 p 
Hartepps caſe 343 P | Lacy and Fiſhers caſe 413 
Henmngbam & Windbams caſ 346 Pp Loves caſe 421 
Hales caſe 374 Þ | Lemans caſe 427 b 
Huddy and Fiſhers caſe 377 | Leigh and Okeley: caſe 433 p 
Helling ſhed and Kings caſe 384 p b 


4 


. —— 


A Table of the Cafes. 


17 


M. 

Oore and Farrends caſe - 
Maries caſt p 
Marqueſs of V Vincheſters c aſe 18 b 
Mar ſh and Smiths caſe 33P 
Adollineax caſe 39Þ 
Marqueſs of Nert hampt on. caſe 44 b 
Maſcals caſe 82p 
Advile and Earl of VVarwicks enſe 85 p 
Martin and Stedds caſe 111 p 
AMounſen and } Veſts caſe 112p 

Mitchell and Hides caſe 119 

Lord Mountſoyes caſe 157 
Mufoet and Coles caſe 168 P 

Mebb and Friends caſe 178 
«Mownſon and VVeſt caſe 181 p 
Lady Malleries caſe 189 b 
Hallet and Ferrers caſe 191Þ 
Mar ſo and Aſtreys caſe 203 p 
Marriot and Paſcall caſe 228 p 
AMuſprd and Hoppers caſe 241 p 
Matthew and Haſſals caſe 245 ö 
Mills and Snowbel: caſe 287 p 
Matheſon and T rotts caſe 393 p 

Mar tingale and Andrews caſe | 319 

L. Meortdent and V anx caſe +330 
AMordant: caſe 207 b 
AManuing and Andrews caſe 345 p 
Aaunſer and Auneſieyt caſe 374 b 
Mayor of Lynns caſe - 424 Þ 
Maidwell and Andrews caſe 479 b 
CHarſpes caſe  433P 
Mitchell and Hares caſe 452 Pp 
Marſpes caſe 459 p 
Harbery and VV _ caſe 466 b 
Ord Norris and Braybreoks caſe 28 b 
L. and Edwards Caſe 155 p 
Nat and Molling caſe 325 p 
Norwood and Denni- * 455 p 
5 and VVilmert caſe 194 p 
O1bon and Kirtons caſe 258 b 
Offiey and Satting tons caſe 321 p 
Ognell and Underwood; caſe 339b 
Ognell and Sheriff; of London 374 p 
Oglethorp and Hydes caſe  *» prop 

P. 

Ord Paget and Sir V alter Asten. 
caſe | 4 p 
Lord Paget and the Biſhop of Coventries 
caſe ns 9p 
Punſany and Leaders caſe 14 p 
Parmort and Griffins caſe 47 p 
Partridge and Patridges caſe 48 p 
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Pendleton and Gunſtons caſe 


G0 þ 

Potter and Streddals caſe 66.9 
Parſon of Facknams caſe 67 p 
Promſe and {aries raſe 131p 
Pearl and Edwards caſe 134 p 
Fawlet and Lawrences caſc 138 p 
Peirce and Le verſuches ca(c 163 9 
Page and ardans caſe 165 9 
Piers and Hoes eaſe 171 p 
Pierce aud Howes caſe 179 p 
Pelmer and Smalebrooks eaſe i80'p 
Poveſt of £ neens Colleuge caſe 183 p 
Park and Moſſes caſe 200 p 
Pexhbals caſe 156 b 
Palmer and Thorp: caſe 239 p 
Palmer and K nowles caſe 247 Þ 
Petty and T rivilians caſe 296 p 
Pagets caſe 284 p 
Pelmes and Biſhop of Peterboronghs ca fe 

312 

Pet and Baſdens caſe 318 
Page and FaWwcets caſe 338 p 
Pendleton and Haw's caſe 175 b 
Pawley and Sitrs. caſe 370 p 
Penraddocł and Newman caſe 378 p 
Perry and Alltins Caſe 420 p 
Piet and Callys caſe 2p 
Pigget and Harringtont caſe 445 p 
Deen and Lord aux caſe 49 p 


cen and the Biſbop of London; caſe 


50 p 
Dnecnand Middletons caſe 58p 
Arten and Lewes and Greens caſe 162 p 


Lucen and Biſhop of Canterbaries-caſe 


190 
Queen and Buckberds caſe 207 : 
Arcen and the Biſhop of Canterbarie, and 
Fanes caſe 280 p 


Au cen and the Biſhop of Yorks caſe; 307 p 


Queen and Braybrocks caſe 364 
Ween and the Dean of Chriſtchurch af 


a 3995 
R. 

Eareiby and Ręareibies caſe 16 p 
Richards and Bertletts caſe 23 p 
Rumney and Eves caſe 128 p 
Rivet and Rivetts caſe 1599 
Read and Naſbes caſe 205 p 
Read and fobnſons caſe 217 
Rockwood and Rockwood: caſe 275 P 
Rig den and Palmers cale 277 p 
Ruſſeti and Pratts caſe 278 1 

Rayaall and Browns cal e 339 


Ruſſell 
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Rel and Handfords caſe 368 P 

Rotcheſters caſe 380 

Nalſtom and Chambers caſe 382 p 

RAA and Millers caſe 409 p 

Ravlins caſe 416 p 

Kider and Cobhams Caſe 447 
S. 

Toneley and Bracebridges caſe 10p 
Is wtton and Donſer caſe 13 p 
Smith and Peazes caſe 21p 
Stari and Carters cuſe 30 4 
Lord Sturtons caſe 33 
Searches caſe 93 Þ 
Smith and Kirfocts caſe 97 p 
Savell and Woods caſe 122 Þ 
Sulbard and Everret: caſe 126 p 
Stebbs and Goodlacks caſe 127 p 
Saint Jobn and Petrits caſe 129 p 
Stafford: caſe ®151p 
Samford and Wards caſe 152 p 
Stamp and Hutchins caſe 153 p 
Stone and V Vithypolls caſe 156 p 
Smith and Smiths caſe 159 b | 
Stretton and Taylors caſe 101 p | 
Skhipwiths caſe 163 b 
Severen and Clarks caſe 164 | 
Leonard Sturtons caſe 171 b 
Stranſham and Medecalfes caſe 177 p 
Stephens caſe 188 p 
Smith and Buſtards caſe 198 p 
Schollers of All-ſonles ann Tam worth 

caſe 212 p 
Sraman and Brownings caſe 123 p 
Slywright and Pages caſe 231 Pp 
Sames and Paimes caſe 233P 
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CTEaPORTS 


Argued and adjudged in the time of Queen Elizabeth, from 
the twenty fourth to the three and thirtieth year of her 


Reign, : 


— — — — —— — — — — 
— 


Hill. 25. Eliz in the Kings Bench. 
I; Borneford and Packingtons Caſe, 


where is parcel, demiſed and demiſeable by Copy, &c. 
And that B the Gzandfather of the Plaintiff was ſeiſed of 
tie place when, &c. accozding to the cuſtom of the ſaiv 
EE Manno, in Fee-ſimple, and that within the ſaid Barmoz 
there is this Cuſtom, That if any Copy⸗holder dyeth ſeiſed, 
his Wife over-living him ſhall hold all the Land dur ing 
her Widewhood as Free-bench,and ſhall be admitted Te⸗ 
nant to the Lo2d,and that the Heir ſhall not be admitted to it during the life of 
his Pother : And found alſo another Cuſtom within the ſaiv Pannoz , That if 
anyCopy-holder be convicted of Felony,x the ſame be pꝛeſented by the Homage. 
that then the Lozd might ſetze, &c. And it was further found, that the Gzand- 
father of the Plaintiff took a Wife, and dyed ſeiſed, having iſue A, Father of 
the Plaintiff, The Nite is admitted to her Free-bench, A is convicted of 
Felony, and that is pzeſented by the Homage; and afterwards A dyed, after 
which the Wife dyed, c. It was argued by Atkinſon, that this A is not with⸗ 
in the danger of this Cuſtom, foz during the life of his Mother, who by the Cu⸗ 
om is Tenant to the Loꝛd, and admitted to it, ſhe is Copy-holder, and it 
is not like to the Caſe lately adjudged of poſſeſſio fratris, without 
fo2 there the party was admittable, and ſo he was not here: And alſo it appear- 
eth by the Cuſtom as it is found, That the Lo2d upon ſuch matter hall ſeize, 
and therefoze we ought to make conſtruction that this Cuſtome do not extend to 
Caſes where the Loꝛd cannot ſeize ; but in the Caſe at Barre, the Lozd tannot 
ſeize by reaſon of this Fre: bench ; And we ought not by any conſtruction ex⸗ 
tend a Cuſtom beyond the woꝛds in which it is conceived, but it ſhall be taken 
ſrictly,and not be ſupplyed by Equity with a Cuſtom in the place ofa Seiſure. 
— notwithſtanding all this, afterwards Judgment was given againſt the 
intiff. | 


B II Hill 


n N Lreſpaſſe, At was found by ſpecial verdict, That the De Cuſtom er 
* fendant was ſeiſed of the Pannoz of B. whereof the place Free · Bench 


Vaude and Bem- 1 and Aſb- 
1, Cale. tons Cale. 


I Hill, 25. Eh inthe Kings Bench. 


Copy⸗holder doth ſurrender to tho uſe of one A upon truſt, that he ſhall hold 

the ſaid Land until he hath le vyed certain monies, and that afterwards he 
ſhall ſurrender to the uſe cf B; the mene ys are levyed, A is required to make 
lurrender to the uſe of B. he retuſeth,B exhibits a Bill to the Lo2d of the anno 
againſt the ſaid A, who upon hear ing cf the Cauſe decrees againſt A. that be th ll 
ſarreuder ; he refuiceth, now the Lozd may ſeize, and admit B to the Copy-hols, 
feʒ he in ſuch Cales is Thancelloz in his own Court, per totam Curram, 


Hill. 25. Elz. inthe Kings Bench. 
HT. Wade and Bemboes Ce. 


[ N a Wait of Errez by Wade againſt Bembe upen a Judgment given in the 
Court of the City of Briſtol, the Caſe was, That B-m:bu was Plaintiff in the 
ſaid Court againſt Wade in an Acien of Covenant, and declared of a Covenant 
made by wozd by the Tcſtatoz of Wade with Bembozand declared alſo, that with⸗ 
in the laid City there is a Cuſtom , That Convent io ore tenus facta, ſhall bind 
the Covenantoz as ſtrongly as if it were made byw2tting-: And it was holden 
by the Ccurt , that that Cuſtem doth net warrant this Acton, foz the Covenant 
binds by the Cuſtom the Covenantoz , but d:th not extend to his Erecutczs, 
and a Cuſtom ſh Il be taken ftricly , and therefcze the Judgment was re⸗ 
verſed. | 


2% Paſch, 25. EAN. in the Kings Bench, 
IV. The Lord Paget and Sir Walter Aſhtons Caſe. 


Ve Lozp Paget bzought an Action of Treſpaſſe againſt Sir Walter Aſh, 
ton, who julified becauſe he is ſeiſed of thzee Peſſuages to him and his 
Beira, and that he and all thoſe whoſe eſtate he hath, 8:c. have had the Woods 
warolhip of the Fozrelt of C, within which, the place where, &c. and alſo have 
had within the ſaid Fozreſt Eſtovers without number: And that one Rowland 
Biſhop of Coventry and Leichfield was ſeiſed of the Fozreft afozeſaiv in the 
right of his Church, and by JIndenture betwirt him and Sir Edw. Aſhcon his 
Anceſtcz,whoſcYeir he is, ſetting fozth that divers debates had been betwirt the 
ſaid parties concerning ſome pzofits within the ſaid Fozreft ; It was agreed be⸗ 
twirt them, that the ſid ir Ed. Aſhcon ſhould releaſe unto the ſaid Rowland all 
his right in the ſaid Dffice and Eſto vers, and that the ſaid Rowland ſhuuld grant 
de novo unto the ſaid Edw,and his Yeires the ſaid Dffice,and ene hundze loads 
of Eſtovers per annum out of the ſaid Fozrelt : After which the ſaid Ed.accozy- 
ing ta the ſaid agreement, did releaſe to the ſaid Biſhop, ut ſupra, after which the 
ſaid Biſhop by Indenture reciting the ſaid fozmer Covenants in compl, Inden- 
turæ predict. Convent. did grant to the ſaid ix Ed. the ſaid Office and ©ft0- 
vers pro ea ſiamento dicti Edwardi, & hæred. ſuorum by aſſignment of the Otłi⸗ 
ters of the ſaidFozreſt;e if the aſſignment be not made within ten days after re⸗ 
que ſt, that then the ſaid Ed. and his Heirs ſhould cut down wood where they plea, 
ſedʒ and aterred,the things releaſed were of as great value as the things granted: 
And upon this matter the Plaintiff did demurre in Law, and it was adjudey 
fo2 the Plaintiff, foꝛ here no Inheritance in the things granted paſſed to the ſaid 
Dir Edward, but only an Intereſt fo; his own life ; foz the grant was to Sir Ed. 
only without the wozd, Yeirs ; and the reference to the Jndentures, by which the 
Biſhop hath covenanted to grant the Inheritance, no2 the woꝛzds in the grant 
imply au cftate in Fee, s. pro eaſimento dict. Ed. & hæred. ſuorum, and that in 


default 


As wa — 


Gelbert, and Sir 2 Moor and Farrand. Caſe. 
Harti Caſe. Mayneys Cale. 


default of Aſſignment it ſhould be lawful foz Sir Ed. and his Yeirs, ſhall not 
ſupply the defect of the woꝛds in the grant. 


Mich. 25. and 26- Elis, in the Kings Bench. 


2, Gilbert and Sir George Harts Cſe. 


G bert bzought Debt upon Eſcape againſt Sir George Hart Sheriff of Kent 
and declared,That he recovered a certain debt againſt A, who was taken in xc... 
Execution, c. And the Caſe was, That the ſaid A was taken in Execution in 
the time of the old Sheriff , and eſcaped alſo then: and afterwards 8 
dant being Sheriff, the Plaintiff again ſued a Scire fatias againſt the ſaid A up⸗ 
on the Judgment afozeſaid, upon which Execution was awarded by default, and 
there upon iſſued a Capias ad ſatisfaciendum, by which A was taken, and eſcaped : 
And by the opinion of all the Juſtices, the Defendant in this Caſe ſhall be 
charged;foz notwithſtanding that A was once in Execution, which was 
ned by eſcape in the time of the old Sheriff, yet when Execution was now awar- 
ded againſt him upon his default in the Scire facias, the ſame ſhall bind the She- 
riff out of whoſe cuſtody he eſcaped, 


M b. 25, and 26. Eliz. in the Common Pleas; 
6. Moot and Fatrands Ceſc. 


Oore leaſed Lands to Fartand upon convition that he, his Executazs 

ATignes ſhould not alien without the leave of the leſſaꝛ; Farrand 
teſtate, his Wife took Letters of Ayminiftr and aliened without 
and by Periam Juſtice, the is not within the ty of the Convition , foz 
Avminiſtratoz is not meerly in by the party, but by the Dzyinary : And 
Meade and Periam , If a Leaſe foz years upon ſuch a Condition be ertendey 
upon a Recogniſance,the ſame is not an allienation againft the Condition: But 
feme leCCee foz yeares upon ſuch Condition taketh a Yusband and dyefh , 
Hus band is within the danger of the Convition,foz he is Allignee: 2 
grant to a Subject bona & cattalla felonam , and the leſſor foz yeares upon a 
Condition be outlawed, upon which the Patentee enters, Now by Periam the 
wes bo ns bound by the Condition, Meade contrary,foz the Condition ſhall 
go d. 


Mich. 25, und 26. Eliz, in the Exchequer. 


7, Maynyes Caſe. 


Ayney ſeiſed of Lands in Fee, took a Wife , made a Feeoffment to a 

franger,committeth Treaſon, and thereof is attainted;and hath a Charter 
of Pardon and dyeth. Jt was moved by Plowden in the Exthequer, it the Wife 
of Mayney ſhall have Dower againſt the Feoffee ®Manwood Cheif Baron, by Dower! 
reaſon of this Attainder Dower cannot accrne to the Wife, foz her title begins 
by the Enter-marriage,and ought to continne and be conſummatey 
of the Yusband, which cannot be in this Caſe;foz the Attainder of the 
bath interrupted it,as in the Caſe of Elopement : And this Attainver 
verſal Eftoppel, and doth not run in pzivity only betwixt the Wife and 
whom the Elcheat belongs, but every ſtranger may barre her of her 
reaſon thereof; foz by the Attainder of the Husband the Wife 
demand Dower as well as to demand his Inheritance ; and 
lution of all the Juſtices of England in the Caſe of the Lady 
140: and the Pardon doth not help the matter, foz the ſame 

a B 2 
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cited 
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4 Maynies 
Caje, 


life bf the Dffeeiver but doth not take away the Attainder by which the is barred 
to demand Z ower during the ſaid Attainver in fozce : Dee the Statute of 5. 
E 6. cap. 11. Vid, Fitz. Dower 82.13, E 3. 8. E 3. Dower 106, Fitz. Ut 


leg. 49 


8 Mich, 25, and 26. El,. in the Exchequer. 


the Exchequer it was found by ſpecial verdig. That the Guardians any 

1 Regular of Ptlery, were ſeiſed of the Pannoz of O, &c, and that 

22, H 7. at a Court holden there, granted the Lands in queſtion to W and W 

caſes for - his Dan fo2 their lives by Copp, accozying to the Fuſtom of the ſaiv 9pannoz, 
h 14 and that afferwarps 30. H 8. They leaſed the ſaid Lands by Indenture to H, 
eſtare ore not rendering the ancient and actuſtomed Rent , and afterward; ſurrendered their 
within Scat. College, cc. and afterwarys W and W vyed : And if that Leaſe ſo made du⸗ 
34. Eliz. ring the cuſtomary eftate foz life,notwithftanving the Statute of 3x H, be geed 
oz not, was the Queſtion, being within a year befoze the ſurrender, c. Jt was 
argued by Egerton Dollicitoz , that the ſaty Leaſe is void by the Statute; the 
woꝛds of which are ( whereof oz in the which any eſtate c; intereſt foz term of 
life,year,o2 years,at the time of the making of any ſuch Leaſe , had his being oz 
continu :nce and was not then determined, finiſhed, oz erpired ) and there foꝛe 
we are to ſee, it that right oz poſſeſſion which W had at the time of the making 
of the Leaſe, were an intereft,oz an eſtate foz life : And as to this wozd (eſtate) 
it is nothing elſe then meaſure of time,foz an eſtate in Fee / ſimple is as much 
as to lap, an intereſt un the Lands. faz ever, and the like of other cſtates . and 
foze here W and W Ya pd the making of this Leaſe an eſtate 
Aike in the thing demiſed; And although ſuch cuſtomary Tenants art 

d in Law Tenants at will , pet they are not ümpiy ſo, noz meerly Te- 
2 at will, but only. at will, ſecundum Conſuetudinem 
ti, which CyCome his poſſeſſion here foz his life, and 

Copy holders Ther rtuze it is a moze certain efFate then an eſtate at will, foz the Copy- 
alder may juſtifle againſt his Loan, ſo cannot a Tenant at will, whole eſtate 

mined at the will and pleaſure of his LefToz : And although this e⸗ 
but by Cuſtom.and by uo Conveyince the eſtate is raiſed , it is as mas 


p an eſtate and ſo accounted in Law, and the Law hath notably viſtin- 
old, Tenancits by Cuſtom , and Tenanc ies at will by the Com⸗ 
mon Law; foz a Cepy⸗helder ſhall do Fealty , ſhall have aid of his Lozd in an 
Action of Treſpaſſe, ſhall ha ve and maintain an Action ef Treſpaſſe againſt his 
Lo2d,his TU ife ſhall be indowed, the Yusband ſhall be Tenant by the Curteſie 
without new admittance: and it wis adjudged in the Common Pleas, 8. Eliz. 
That if a Copy-hclder ſurrender to the ule of another fo2 years, the Leſſee dy- 
eth, his Executozs ſhall have the reſidue of the Term without any admittance ; 
M 14. a 15, Eliz. a Coppolder made a Leaſe foz yeares by Indenture 
e 
ö 0, 
retaver ha ſhould-have Habere facias poſſeſſionem , and then Copy-holds ſhould 
be czdered by the Laws of the Land, 10. Elz. Lozd and Copy-holder foz life, 
the Lad grants a Kent-charge out ef the Pannoz, whereof the Topy-holder is 
115 Copy / holder ſurrenders to the uſe cf A who is admitted accozvingly, 
ſhall not held it charged, but if the Copy-holder dyeth. ſo that his eſtate is de⸗ 
ferniined, and the Loꝛd granteth ta a ſtranger de novo td hold the ſaid Lands by 
Capy, this new Tennant ſhall hold the Land charged: and ſo was it rated and 
adjudged in the Common Pleas, It was adjozned. 


Mieb 


—— — — — ——— — 


The Lord F. get, and =O Stoneley and Br act - 1 
Biſhop of of Coventry bridges Caſe. 


—  — — 


Mich. 25. & 25 Fliz. in the Kings Bench. 


9. The Lord Paget, and the Biſhop of Coventry and Leichfeilds 
Cale, 


———.— Biſhop of Coventry and Leichfeild was endicted of Treſpaſſe in the gn 
County of Stafford, of bzeakingand entring of the Cloſe of Thomas 1038 
Pager, called the Vineyard, the Biſhop traverſed the Endiament, and at the Challenge. 
day of appearance of the Jury, the Biſhop challenged the Array, becanſe that 
he being a Peer of Parliament, no Knight was returned, c. Upon which chal- 
lenge the Queens Counſel did demur in Law, but at laſt,foz expedition, &c. the 
Court den vered to the Counſell of the Biſhop, a Bill ſealed to ſave him the ad- 
vantage of the ſaid challenge: And the requeſt was taken, de bene eſſe, who 
found, that one A by the Commandant of the Withop entred into the ſaid Cloſe 
called the Vine yard, being then in tho occupation of one B at will, of the ſaiy 
Loꝛd Paget, and did the Treſpaſſe: viz- diggeda Turff there,andthers left it, and 
ſo departed. The matter of challenge was many times argued, and it was ar- 
gued age inft the ſaid challenge,becauſethat the King is party,againſt whom no 
Lozd of Parliament ſhall have ſuch Pzerogative, to which it was anſwerd on 
the other ſide, that ſo much the rather, the challenge lyeth in the Caſe, foz where 
a Peer of the Parliament is to be tryed upon an Endiament of Treaſon oz Fe- 
lony, it ſhall be per pares, if upon appeal of Mur der, oz Felony by ozdinary try- 
all, See 3 2. H. 8. Br. Trpall 42. and Br. Enqueſt, 49. It was ſoid on the o⸗ 
ther ſide, that here the Biſhop is quodam mods, and the Venire facias iſſued at 
his own Sute, and therefoze the niſmaking of the Pannell is his ewn fault; 
But by Gawdy Juſtice, the Venire facias in this Caſe is reputed in — 
Sute of the Queen, notwithſtanding that the party endicken foz his 
doth pay the Fees foz the Pꝛoteſte, foz that, the Clarks of the Court Have en⸗ 
troat hes foz thetr game, foz ctherwiſe there ſhould be none paid by the Queen, 
and by the better opinion of the Court, the challenge was holden good : Another 
matter was moved, becauſe the Endiament is (clauſum Domini Paget) and it aps 
peareth by the der dia, that the ſaid cloſe at the time of the Treſpaſſe was in 
occupation of B, at the will of the Lo Paget: foz the Lozd Pager cannot have an 
Action of Zreſpaſſe againf the ſaid Biſhop, 02 the ſaid A the matter, e by 
Wray, the Lo Pager cannot have Treſpaſs, Qua re clauſum fregit & intravit upon 
this matter ; but foz digging upon the Land, demiſed, 02 cutting of Trees, an 
Action lyeth, 19. H. 6. to Treſpaſſe, 36. But here the Endiament is, that one F 
entred by the command ment of the Biſhop,. upon which matter no Action lyeth a- 


gainſt the Biſhop, by the Lo2d Pager, and eſpectally in this caſe where the ſaid 
r r 


ſtanding that the Acton of Treſpaſſe doth not lye foz the Leſſoz, yet it 

nough by way of Tndictment : Another exception was taken to the Tndictment, 
betauſe it is alleadged, that A by commandment of the Biſhop entred, and bid 
the Trelpalle, and no place is ſhewed where the commandment was, and foz this 
cauſe, the Biſhop was diſcharged. 


Mich. twenty five, and twenty fix A. in the Kings Bench. 
10. Stoneley, and Bracebridges Caſe. 


[£ N EjeQtione firme, by Sconeley againſt Bracebridge, the caſe was, — 
Bracebridge Father of the Defendant was ſeiſed of the Mannoz of 

to him and to the heires males of his body, and 32. H. 8. Leaſed a Feild calle 
Scaling, parcell of the ſaid Mannoꝛ, to Tho, Coke — and aft 
E. 4 Leaſed the ſaid Feild (the firſt Leaſe being in to dir Geo. G 


fo 


1 


Stoneley and Erace- 
3 bridges Caſe. 


— — 
w 


ivery, where 
prevents 0- 
a tion of 
Earol- 
nc, 


ſeventy years, who all igned the ſame to A Bracebridge Bzother of the 
Leſoz, and tc Joyce Wife of the Leſoz, and afterwards, 5. E 6, The ſaid Tho. 
Bracebridge, the Leſſoʒ, by his Deed Invented, gave the ſaid Þannoz to the ſaid 
Sic George by theſe wazps {dedi conceſſi, barganimavi, & vendidi) Pꝛoviſo, and 
upon condition, That the ſaid Sir George, ſhould pay to the ſaid Thomas Brace- 
bridge, within fifteen dayes after, ten hundzed pounds, and if he faile of payment 
thereof, that then after the ſaid fifteen dayes, the ſaid dir George ſhould be ſeiſ⸗ 
ed ol a Tenement, parcell of the ſaiv Pannoz of the yearly value of thzee 
pounds (now of late in the occupation of Thomas Smich) to the uſe of the ſaid 
Thomas Bracebridge foz his life, and after to the ſaid dir George, untill he hay 
levyed five hundzed pounds foz the payment of the debts, and the education of 
the childzen of the ſaid Thomas Bracebridge, and after to the aſe of the Defen- 
dant in tail: And of the reſidue of the ſaid Pannoz, to the uſe of the ſaid Tho. 
Bracebridge , and of the ſaid Joyce his Wife foz their lives, &c. Tho. 
Bracebridge, made livery to the ſaid Sir George, in one place parcell of the ſaid 
Manna, which was in his own occupation in the name of the whole Bannoz : the 
fifteen dayes incur without payment of the ſaid ten hundzed pounds, the Jn- 
denture is enrolled : Coke attoznes, Joyce dyes, Tho, Bracebridge grants the 
Lands to a ſtranger by Office, and befoze P2zoclamations, Thomas his Son and 
Yelire apparent, within age, enters, in the name of the Feoffees by reaſon of the 
fozfeiture, Pzoclamations are made, Tho. Bracebridge the Father dyeth, the 
Terme of Coke erpireth, A enters, and leaſeth to the Plaintiff who enters, 
upon whom Tho. Bracebridge the Son enters, upon which Entry the Aion is 
bzought, it was fozgered by Beamount the elder: Although here in the Andenture 
of bargain x ſale, there is not an expꝛeſſe conſicecation ſet down in the common 
fozme of a conſideration, yet becauſe the conſideration is implyed inthe conditi- 
on it is good enough (ſee the Pzoviſo and condition, ut ſupra, that the ſaid Sir 
George ſhould pay, &c.) As if J bargaine and ſsll to vou my Land, Pzoviſo 
that you pay to me foz the ſame at ſuch a day one hundzed pounds, that conſive- 
ration ſet downe in the fozme of a condition is as effectuall, as if it had been 
fozmally erpzeſſed in the uſuall Termes, as to the ſecond payment: Where 
a man baꝛgaines and ſells his Lands by Deed indented to be enrolled, and befoze 
enrollment he makes Livery to the Bargainee, and afterwards the Andenture 
is enrolled, the Court diſcharged Beamount from the arguing of 
45 by Wray, the Livery doth pꝛe vent the operat 


when 
and then the Koverſion being ſetled by the Enrolment, 
afterwards hath no relation: See 48. E. 3, 15. 16. 
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paſſe. Then the ſaid Thomas Bracebridge the Father having the ſaid Right of 
an entaile to him and the Heires Bales of his body, and being Tenant fo; life, 
by his own conveyance, the Remainder in tail to his Don and Yeire apparant, 
the now Defendant, when he levyeth a Fine, and the Son enters foz fozfeiture 
befoze Pꝛoclamations pale, and his Father dyeth. in that caſe the Defendant is 
not remitted unto the fir entail, although after Pzoclamations paſſe in the life 
of the Father. and ſo he ld l not avoiy the Leaſes; foz notwithftanving that the 
Iſſne in taile by that Entry hath vefe«ted the poſſeſſion which paſſed by the 
Fine, yet as to the right of the old entail, the Fine doth retaine its fonte, and ſs 
he entred, quodam modo, in aſſurance of the Fine: As if Tenant in tail 
doth viſcontinue and dilleiſeth the Diſcontinnee, and levyeth a Fine with P20- 
clamations,-and the Ziftontinuce enters within the five yearss; now although 
the Fine as to the Ztſcontinuee be avoided, ſo as the poſſeſſion which paſſey 
by tye Fine is defeated. pet the right of the entail deth continue bound: Eger- 
ron Solicitez contrary: and he concerved, that all the Bannoz doth paſſe by the 
Livery to Sir George, and nothing of it by the Enrolment, and that the mean 
ing of the parties was, that all ould paſſe by the Livery, foz if the aCurance 
ſheuld enure by the bargaine « ſale,then the ſecondary uſes limited upon default 
of payment, ſheuld never riſs; foz an uſe upon an uſe cannot riſe, « then the ſaid 
uſes limited tcz the payment of the debts of the Fcoffoz, c. ſhould be vefeated,q 
alſo where at the begining of the allurance, the condition was entire,the warrans 
ty entire,&c. 4 if ſuch tonſt rumion ſhould be allowed, here ſhall be a divided con- 
dition, a divided warranty : Aud alſo the meaning of the parties that the whole 
Pannoz ſhould paſſe, by ſuch conftrumon ſhouly be diſmembzed, and part paſſe 
by the Livery, and part by the bargaine and ſale, and we cught to make ſach 
conftrucioas of Deeds, that things may paſſe by them actading to the mean- 
ings of the parties; as if I be ſciſed of a Pannoz to which an Advowſon is ap- 
pendent, and I make a Deed of Fecfment of the ſame Þannez, cum pertinen- 
cijs, and deliver tbe Deed to the party, but no Livery of ſetfin is had, the Ab- 
vowſon ſhall not paſſe, fo2 then it ſhould be in groſſe, whereas the meaning of 
the parties was, that it ſhould paſſe as appenvant,and that in ſuch caſe cannot be, 
foz there is no Livery, therefoze it ſhall net paſſe at all, and ſo it hath been ay- 
judged : 0 if A bargaine and ſell my Pannoz of D, and all the Trees in the 
ſame, and J deliver the Deed, but it ts not enrolled, the Trees hall not 
paſſe,fo2 the intent of the parties was, that the Trees ſhould poſſe, as par- 
cell of the Free-holy and not as Chattels. And as to the remitter, IJ con- 
ceive, that the Peire entring as Petre, by the Law is remitted, but where 
the Entry is given by a ſpeciall Statute, there the Entry ſhall not enure fur- 
ther then the we2vs of the @tatute;As Land is given to the Husband and Wife, 
and to the Heir es of the bedy of the Yusband, the Yusbandlevyeth a Fine and 
dyeth, the wife entreth, this Entry th«l1l not availe to the iſſue in tail, fo the 
Entry ta given to the Wife by a ſpeciall Law : Andhe cited Sir Richard Had- 
dons Caſe, the Yasband aliened the Lands of his Wife, they are divozced, the 
Yusband vyeth, the TU ife hull not enter by 32. H. 8. but is put to her tit 
of Cui invita ance drvor. And afterwards the ſame Terme the Juſtices ha- 
ving conſidered cf the Caſe, delivered their opinions upon the matters by Wray 
cheif Juſtice, viz. Chat the one mepety of the Leaſe was extinct by the L 

vn the moyety cf loyce the Wife of the Leſſoꝝ and as to the othe! 

in being, foz here 1s no remitter; foz if any remitter had been in 
ſheuld be after the uſe raiſed, which is not as yet raiſed, foz the Land 
remaine in Sir George untill the ſaid five hundzed pounds be levyed, 
— w CSEIENIg, the 
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Mich. 25, and 26. Eliz. in the Exchequer. 
XI. Treſhams Caſ?. 


Ax John Treſham ſeiſed of the Pannoz of D holden of the King in Capite 
Oop Knights ſervice, 4. H 7. enfeoffed Edmund Earl of Wilts and d Vaux 
night, who gave the ſaid Pannoz to the ſaid Sir John in tayle, upon condition 
that he ſhould not alien xc. quo minus,&c, John Treſham dyed ſexſed,by whoſe 
deceaſe the Þannoz deſcended to Tho Treſham,who entred, and. 18. H 8. aliened 
with licence, by recovery, &c. N, Vaux the ſurviving Feoffee dyed, having ilſue 
WI od vaux; the purchaſoz dyed ſeiſed, his Son and Heir 14. Eliz. levyed a 
Fine Sur Conuſans de droit, &c. and that Fine was le vped to the uſe of the Co- 
nufee,&c. and that without licence : The Lozd Vaux within five yeares after 
the Fine levied , entred fo2 the condition bzoken : and now iued fozth a Scire 
facias againſt the Conuſee foz that alienation without licence, who made de⸗ 
fault, whereupon iſſued pꝛoceſſe to ſeize the Lands; whereupon came Sir Tho. 
Treſham, aud ſhewed the whole matter afozeſaid , and pꝛayed to be diſcharged. 
Fine for Allie- Jt was ſaid, that this Pzerogative to have a Fine fo altenation without licence, 
nation with- had lately beginning upon the oziginal Creation of Deignozies,ſo as this pꝛero⸗ 
out Licence. ative is as it were peramount the Seignozy, and ſhall go paramount the Con⸗ 
dition, as well as the Condition is paramount the Alienation , but if the diſlei⸗ 
ſoz of the Tenant of the Bing maketh a Feoffmentyn Fee, now upon the entry 
of the diſleiſce , the perſon of the Feoffee ſhall be charged with a Fine, but the 
Land by the re-entry of the diſleiſee is diſcharged : and ſuch is the opinion 
of the Lozd Frowick , in his Reading upon the Statute of Prerogativa Re- 

is, and the reaſon is, becauſe the viſſeiſoz is not Tenant to the King, and 
o when he aliens, it cannot be ſaid an Alienation by the Kings Tenant. See 
45+ E. 3.6. If the Tenant of the King in chief leaſeth fo2 life with licence, and 
afterwards grants the Reverſion over without licence, the Tenant foz life is not 
Entry forCon- bound to atturn in a Quid juris clamat ; wherefoze it ſeems, that if ſuch Tenant 
irion, what doth attozne,the King ſhall ſeize pzeſently. This Entry foz the Condition bzo- 
Rs ir (hall Ken is not to have ſo violent a retroſpect to the firſt livery to which the Conditi⸗ 
_— on was annexed, that it ſhall defeat all things meane between the Creation and 
the bꝛanch of the Condition, but it ſhall defeat all mean things which riſe upon 
the act of the party, as Rent, Dower, &c. But charges which accrue by reaſon 
of Tenure, do remain, notwithſtanding the Entry foz the Condition b2oken : 
As if ſuch a Tenant of the King maketh a Feoffment in Fee upon condition 
which is bꝛoken, the Feoffee dieth ſeiſed, his Heir of ful age, the Feoffoz re-enter 
eth this re-entry by fozce of the condition bzoken,hath not ſo avoided the deſcent, 
Condicion but the King ſhall have Relief upon the ſaid deſcent , foz the Relief is para- 
. — * mount the Livery,and the conditton. So if a Foeffce upon condition diſclaim in 
veſted, —Avowry,, by which the Lozd bzings a Wit of Right Sur Diſclaimer, and hath 
Judgment; the Feoffee entreth foz the condition bzoken , the laid re-entry 
ſhall/not avoid the intereft of the Lozy by the Judgment on the Wit of Dil⸗ 
claimer,but he may enter at his pleaſure; and it was moved by Plowden who 
argued foz Treſham,that if the Tenant of the King, being Non Compos mentis, 
makes a Feoffment in Fee, and dyeth, his Heir entring upon the Feoffee ſhall 
not pay a Fine foz the Allienation of his Father , but the perſon of ths Father 
hall be charged with it. And at the end of this Term, after many Arguments 
and Potions, Judgment was given fo2 the Queen, that ſhe ſhould ſeize the Land 
and hold the ſame foz the Fine, and that ſhe ſhould not be dzi ven toſue the perſon 
of the Feoſfee oz Conuſeg : And by Manwood cheif Baron, at the Common 
Law in many Mannoꝛs, Tenant in ſoccage upon every alienation ſhall pay a 
Fine, nomine relevii a fortiori,in the Kings caſe,and therefoze he was of opinion, 


* 
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that this Pzervgative to have a Fine foz allienation without licence is by the 
cammon Law, and not by any Status. 


Aich. 25, and 26, Elia. in the Exchequer Chamber. 
XII. Caters Caſe, 


Bill of Intrufton was in the Exchorile againſt Cater , who pleaded the * 
As of the Aueen, the Plaintiff replicando ſaid, that befoze the 2 — 
had any thing, dc, Sir Francis Englefield was ſeiſedof. the Pannoz, of which, 
&c. and he being beyond the Seas, the Queen ſent her Letters under the ive 
Seal, Quod ipſe in fide, & legeantii qui dictæ Reginæ tenebatur, indirecte rediret 
in Angliam, predict. tamen Franciſcus ( ſpretis mandatis dict. Regine ) 'venire re- 
cuſavit, foz which a Certificate was by the ſaid Queen into the 'Chancery, 
Quod dictus Franciſcus in portibus tranſmarinis fine licentia dict. Reginz remans 
ſic : And thereupon a condition was awarded to ſeizs the Lands of the ſain fair 
Francis, which was entred in the Replication in bæc verba, reciting alſo the 
Queens Pꝛivy Seal, and that the ſaid Dir Francis did ſtay there ( ſpretis mans 
datis, &c, ) foz which the Queen ſeiſed and granted to the Plaintiff : And after - 
wards the Statutes of 1. and 14. Eli. were made :after which the ſain grant 
was made to the Defendant , upon which matter there was a Demurrer and 
Judgment given foz the Plaintiff. And now Carer bzought a Wit of Erroz in En. 
the Erchequer Chamber, and it was firſt aCigned foz Extra, becauſe that the 
Recozd is entred Inter Johannem Cater preſent, hic in Curia by I S Attor- 
natum ſuum , and that cannot be, foz it is oppoſitum in objecto. that one can 
be pzeſent in Court and alſo by Attozney,ſimul & ſemel, foz the Attozney is to 
ſu the default of the perſonal pzeſence. To which it was ſaid by Wray, 
on and Periam,that the matter aſſigned was no Erroz,fog there are many 
Pꝛeſlidents in the Exchequer of ſuch Entries, which were openly ſhewed in 
Court. 48 E 3, 10. K 2,20 H 4, 20 H 8, And by Manwood cheif 
Baron it is not ſo abſurd an Entry as it hath been objeced , foz if, one hath; 
Attozney —_ =P Kings — „and —— — 5 rſhall 
there in an Action againft him, he is pzeſent as ; 
and by them, notwittzſt anding that here appeareth a contrariety , fozſuchen 
pzoperty ( preſentem hic in Curia in propria perſona ſua) vet becauſe 
ceedings are accozding , it is the moze ſafe courſe to follow them, fo; 
Judgment be reverſed foz this cauſe,many Recoꝛds ſhould be alſo r | 
thould be very perillous: Another Erroz was aCigney, becauſe. it is not | 
ed in the Replication,of what date the Pzivy Seal was, nad that any 
the laid P2ivy Deal was given to it Fra. cis, to which it was ſaid; that the | 
vy deal nerd not any date eſpecially in this caſe,foz the matters which are ant 
Waben Deal are not iuable. See 2 Eliz. Dyer. 197, nog any | le piiry Seat; 
can be taken to it, and this Pzivy Seal is not as other Waits any Pracipes are, 
returnable in any Court, but the Queen her ſelf from whom oziginally it 
ſhall receive it, and alſo the Seſſage upon it, and the her ſelf in ſuch caſe 
Judge Fiye contempt, and no Recozdof that Pzivy Seal dothremainin any 
Court, but the Queen her ſelf ſhall keep it , and then when the Queen; is in» 
fozmen of the contempt, ſhe makes a Warrant ſometimes to to 
award a Commiſſion, ſometimes to the Treaſurer: and Barons of the Exche⸗ 
quer to the ſame put poſe to ſeize thè Lands, and that Warrant is \ 
the Seal manual of the Queen, and the Nueen may certifie; and ſet pown 
tauſe vf ſuch ſeiʒure in fuch Warrant; and no other Certificate 
Auren, and the Queen may certifie the ſame Commiſſion by ond t 
and if the other party will ſay, that the Queen hath not certified- it, he ſhall 
eoficluded by the commillion which is under the great Seal, and diverſs ] 
C 


— 


6 


o Sus tom and Donſes 
3 Caſes. 


dents were ſhewev openly in Court to that effec. And all the matter afozeſaid, 
was agreed by the Thancelloz, Treaſurer, and the ſaid Juſtices, and no certi- 
ficate at all needs to be in the Caſe, and then a ſuperfluous Certificate being 
nonght, nat part: foz Bugation is ſurpluſage. Another matter was to 
conſider, what intereſt the Queen hath in the Lands of Fugitives by the com- 
Fugitives, mon Law ; And as to that they were all clear of opinisn,that the Queen in ſuch 
caſe as afozeſaid may ſeiſe, and aſſigne her interef aver: And thit ſuch Al⸗ 

ſignees may grant Copy-holds, parcell of the Manna alligned, which grants 

Hall bind him who cometh in after, cum manus Domini regis amoventur, and 

alſo when the Statutes of 13. and 14. of Eliz. come, the Statutes doe not as 
mend the eſtate of the Queen, but the e ſtate of the Queen doth continue as be- 
and all the Eſtat es under it. And there was ſhewed unto the Court vi- 
Pzefivents of ſeiſures in ſuch Caſes, 18, E. 2. Edmond de Wooſtock, 
Earls of Kent went beyond ea without Licenſe of the King, and he went with 
Robert de Mortimer, and the King did certiſle the ſame into the Chancery, re⸗ 


— 


citing that ye hav ſent his Pꝛivy Seal, &c. but that the ſaid Edmond (ſpretis 
mandatis noftris redire recuſayit) upon iſued a commiCion to ſeiſe, &c. 
And it was holden that the Queen having by by fozce of the common Law, 


and making a grant of a Copy-hold out of it, now when the Statutez of 13. & 
14. Elia. are made, thee hath not any eſtate thereby, faz ſhee had ſuch intereſt be- 
foze, and this new ſeiſure after the Statutes wozks nothing, and nothing accrues 
to her thereby, whereof thee can make a ſeiſure : Foz ſhee hath departed with 
the whole befoze, er 23, Eliz, Dyer, 376. And note, that the grant of the 
Queen in the caſe at Bar was, quamdiu in manibus noſtris fore contigerit. And 
afterwards Audgement was given, that judicium predictum in omibns affirme- 
tur. 


Ter. Mich: 25. and 26. Elia. in the Common Pleas. 


XIII. Sutton, and Dowſes Caſe. 


„Libelled againſt Dowie in the ſpirituall Court, 
— — 2 — his Ui⸗ 


pꝛoturtd 

Kay of the conſultation that the Uicar had Libelled a Covenant which 
Dowſe i taxed ty pay the ſaid Coane, andthat is a lay Title, and determinable 
— — obey — Eccleſtaſticall Court: But as to that 


on, are all thzee Fermozs of 
poſſeſſion „ again all. 2 


ron 
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Punſany and Lea- =. 
1 ders Caſe. 


ton ought to have Libelled, c. and not againſt Dowſe only, fox the Habendum 

hath not ſevered their eſtates which were joynt befaze, quod tora curia negavic, 

fo the Habendum hath ſevered the joynt eſtates limited by the Pzemiſſes, and 

hath diſtinguiſhed it into Remainders, but if the Habendum had been, Haben- 

dum ſucceſſive, the eſtate had remained joynt.: Another matter was moved, be- 

cauſe it appeareth upon the Libel, that the Parſon, oz Fermoz of the ſaid'Recto- 

ry onght to pay to the Uicar the fav Tone, and alſo it appeareth upon the yiat- 

ter that Dowſe is not on, noz Fermoz of the ſaid Redvzy, fox the 

Sands had leaſed to and his Hon, but the Barne and the Tithe-Cozne 
cell of the ſaid Rectozy; ſo as Dowſe is-Fermoz but of parcel of the Recozy, e 
reſidue of the Recozy both remaine in the Lozd ends in which caſe the ſaid 

ought to have Libelled againff the L od Sands, and Dowſe, and not 
Dowſe only; And foz that cauſe the conſnitation was denyed. And in 
it was farther agteed by the Court, that if upon a Libel in the ſpirituall 
the Defendant makes a ſurmiſe in Banco to have a P2ohibition, if fuch 

be in-ſufficient, the other party neeveth not to demur upon it, and to have it 
tred upon Recozd, but as amicus Curiæ, he ſhall ſhew the ſame to the Court, 
the Court ſhall viſcharge him, | 


Mich. 25. and 26. Elis. In the Kings Bench. 
XIV. Punſany, and Leaders Caſe. 


# em punſany bzought an Action upon the caſe againſt Leader, and decla- 

red, that one Bedingfeild was ſeifed of the Pannoz of D, and that he any all Frege 
thoſe whole eſtate he hatt in the laid Pannoz, time ont of mind have hed, liber- "ge, 
tatem Faldagij,& curfum omnium, in the Town'of D,& pro metiori paſturatione 
omaiutij ſuorum,the Inhabitants of the laid Towne having any Lands within 
the ſatv Towne, every ſecond yeare left their Lands to lye freſhand 
and pzeſcribed further, that the Tenants of the Lands within the ſaid 
might erect Merdals in their lands, with the Licenſe of the Lo of 
nos, and net otherwiſe: and further declared, that the ſaid Nagel 
him the ſaid Mannoz, and that the Defendant had erected Yer 
Lands without Licenſe, ſo as the pzofit of his Folvage is impayred by 
all this matter was feund by Uerdig: And it was objected in ſtay of 
ment; that the pzeſcription is not good, foz it is againſt Law and 

to abridge the @ubjec of the pzofits of his Lands: But the 
clear of opinion, that the pzeſcription is good enough, as 15. E. 
tion 51. Pꝛeſcription fo have common appendant in other Land 
Pay is cut, and v. E. 1. Pzeſeription, 55. A ſeiſed of Lands may 
Sow it, and cut and carry away the Cozne, and afterwarys when the 
carryed , B by pzeſcription may have the ſaid Land as his ſeveral, and 
who ſowed it cannot medle with that land, but to plough and ſow it in ſ 
And the Cattell cannot eat and paſture in the Land when they come 
ſow it, 02 to carry it away, noz have any pzofit but the Cozne, and 
hold of the Land is in ſuch perſon, &c. and that was holden a good | 

and a difference was taken by the Court, where one doth pzeſcribe to take away 
the whole intereſt of the Owner of the Land, and where a particular pzofit is re- 
rained : And here this pzeſcription doth not extend but to reſtraine the Ter- 
tenant to erect Yervals, which is a reaſonable pzeſcription, wer r. H. 7. 
The Lozd of the Towne doth p2eſcribe to have free Folvage of the Beafts of 
Tenants in D, and (ee there, that libera Falda is not any other, but to habe the 
Beaſts of the Tenants to manure the lands of the Load, c. And afterwards 
Punſany the Plaiatiff had Judgement to recover. 
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to make Livery, foz now thee medles with the 
in the W1it, foz thee cannot ſue but as Queen, and the Quern hath 
ee o her Wits at her ewn ſute, but the Df- 
21, E 4.60, fo; Livery it it be not Land within the Coun⸗ 
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ihe Quernh . Lands Fee, and aliens, pet 
= hath ben ayjuge nh Erchequer Chamber, 
. ſuch Land, and afterwards makes another 

Leaſe of the ſame Land without recitall of the fit ſt Leaſe, it hath been avjudged 
e is vold. It was argued contrary by Beamount the. youn- 
condition which goeth to the realty, to rednce the Land -againe, 

to be at vera by the-QNueen, as it ought to be by a Subjec; 
amt tobe the Qucen will take advantage of this condition, ſhee ought to 
make à Letter of Attozney under the Dutchy Seal, to her own Officer, autho- 
p to make demand of the ſaid Rent, &c. And by Shu-leworth 

aq: betwo tie one contrary to the other, the beſt ſhall be taken foz the 
Mueen, 14- Hel in Skteems Caſe in the end of it: And ik the Rent of the 
Kings Farmoz be behind, nowalthoughthat after the Receivoz of the Dutche 
vath receive it, vet the ſame dath.not purge the fozfeiture, as if the Bayliffs of a 
Manno receive rent of a new Feoffee, * ſame will not change the Avowry 
of the-Lozy without notice * to him, 41. E. 3. 26. And if a c 
cheat, 


3 
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Reareble and For man — 13 
KRearsbie. Caſes. Bobans Caſe. 


Acheat; the Steward without a ſpecial Warrant cannot grant it over De 
novo. 


Aich. 25, and 25, Elig. in the Kings Bench. 


XVI. Rearsbie ond Rearebies Caſe Intrat. Trinit. 25 Eliz. rot. 746 
R in iy WRearedieand A Rranbieshnt L Rearsbie, who avow the 

place where. c. is'/parcelin his Demeſne as of Fee, and ia ſeifed 
— . AER an DA. 
ſed unto A Rearsbie a Rent of four poumds aut of the ſaid 
of diſtreſte, foꝛ his childs part to he vrariy aid. Lonell the 
curred mean between the death of L . &c, upon = 
Avowry the Plaintiff vid demurre in Law.#oz the Kent doth at ng nga — 
made of the De viſe, as — wich the halo cereats- CHon 
ges. dect and it was od — Defendant - | 
ſtrein foz all the arrearages encurred after 

Caſe at Bar is a ſtronger Caſe , — ET: 

ND te and 
chtlos part ,which wozds OSA 


becauſe that one W Vavaſour was (eiſed of the Panna; of Deniby, 
vowants-and ) ine/his Wrfe, and ta the Yeirs of wi cn 
and afterwards,22. Elin. Jane dyed,andfoz the arrearages of 
but after'the death of the Wife of the:Deviſaz, os ſuch conftfrucion 
Oꝛantoꝛ, quod Curia conceſſit: and it was . 
re reap pregnant to jt ate. I ok wad errant 


XVII. Bi. 25. Elz. in the King Bench. 


T3: Earl of, Northumberland bzought bebt upon arrearages of Action , 
Defendant ſhewed that befoze the Account, 3 his own wong Account. 
did impaiſon the Defendant, and aſſigned Auvitcas to him being in ꝑaiſon, 
— — dureſle of impziſonment: And the fame was 
den a good Plea by all the Juſtices of both the Benches. And Judgment was 


given accopvingly. 
XVIII. Paſch. 26. El. in the Kings Bench. paſch. 26. Ell 
Forman and Bohans Caſe. * 


Re by Forman againff Bohan , the Defetwant avowed foza- Rent 

I \ chacge,and ſhewed, that one Wingfield was ſeiſed of the Pannoz of Weſh- N*P|cvin. 
ham,whereof the plate where, was parcel : And 33: H. made a Feoffment in 
Fee of the place where, c. to one Oclow,rendering Rent and ſuit at the Court 
of the ſaty Bannoz, and that the ſaid Wingfield was ſeiſed of the ſaid Rent and 
Dute accozdingly,and dyed thereof ſeiſed,and that the ſame deſcended to Antho- 
ny Wingfield as on and Heir, xc. who wasſeiſev of the ſaid Rent as parcol.of 


the ſaid — re — ſaid Anthony, ſo * — = + and Kent, 
rgained and io an 7 Rent, 26, Bohan- 
of the A vowant, by theſe woꝛds * — de Weſham, et omnes — 


N- 03 


cel of the laid Mannea, who en⸗ 
tres, and visd ſeiſed, e 7 


to the now Avowant, as won and * 
Your 


7 


Forman and 
Bohan: Caſe. 


Avermenr, 


Reputation, 


Rent ch arge 
cel of & 


anncr, 


| wave? 
hm Will;vy fozce of which the Plaintiff 


Þeir,xc.and avered,that the ſaid Rent at the time of the bargain and ſale afozs- 
ſain, et diu ante, was reputed parcel of the Þannc? afozeſaid : Upon which A. 
vowzy , the Plaintiff vid demarre in Law, and it was argued by Gawdy @er, 
jeant foz the Plaintiff , and he fook an Exception to the Avewzy , becauſe the 
Avew.nt eel + that Anthony Wingfield 26, H 8. —— and ſold the 
ſaid Panasz to Virtute Quar. bargaine et venditionis, et vigor. cujuſdem 


F N amenti On 8. deuſibus,&c, the ſaid Bohan tas fe ed, gc. where 
he, ongtht to have ſa 
Wh eld was ſeifed of the ſaid Pannozafozeſatd, to the uſe of the ſaid Boban, 
at afterwards by reaſon'of the ſaiv @tatute of 27. H 8. the ſaid Aocho- 
77 Fez imiyht eee in the Ane een beloze the 
d Wale ie 27. H 8. Anthony Wingfield had made a conveyance upon 
when the Statute tame, it cotily net be executed, foz there was not any ſeifin to 
25 to that purpoſe he ten the Cate of 7, H 7.3. where a giſt of Trees 


by fozce of which bargain and ſale 5 Anthony 

then ſeiled to the uſe afozeſaid, the laid Boban was ſeiſed in his Deme ine as 
conſiveration to him who had not notice ol the uſe, ſo as the uſe being ſuſpended, 
que uſe is without allenging that the Feoffozs were 


felted to (bs ne of the Donez at the time af the mint; To that Excep⸗ 


tion it was anſwered by Popham Attgzney General , That there is a diffe- 
rente betwirt the Caſe at Barre, and the Caſe of 7. H 7. foz- where a may enti- 
an) Lomas by Ceſtuy que uſe, he ought to maintain ſuch title by every neceſſa- 

e, Law without erpzeſſing will not intend, but where a 


alledgeth a matter, which is but a conveyance, there needs no eſpecial reci- 


ara biete bt a Re ver ſion.t that the leſſee foz years 


„eee the Attoznment the Gzantoz 
ſeifed, cc. and he cited the Taſs of 10. E 4+ 18. In Treſpaſle,the Plain- 
made to him a title , that A was ſeiſep and leaſed to 
was polleſſed, until the Defendant 
did the Treſpalſe, and Exception was taken to it, that the Plaintiff in his Re- 
plication had not avered, that A was alive at the time of Treſpaſſe, and it was 
not allowed,fo2 the ſubſequent wozds (by fozce of which the Plaintiff was poſ⸗ 
until the Defendant did the Treſpaſſe ) vo amount unto ſo much, foz 
the could net be poſſeſſed by fozce of the ſaidLeaſe at Will. if A were 
not alive. So bere,Boban could not be here ſeiſed by fozce of the ſaid ata tute, 
if the ſeiſin of the uſe which was raiſed by the bargain and ſale had not contt⸗ 
nued until the comming of the ſaid Statute : As to the matter in Law,Gawdy 
conceived that the averment in the purchaſe of the A ve is contrary to the 
matter of the Avowzy , foz the creation of the Rent ſet fozth in the Avowzy 
pꝛoves, that the Rent is not parcel cf tho Pannoz,but a Rent in groſle, and then 
the general averment, that the Rent is parcel of the Pannoz, without ſhewing 
how,agataſt the ſpecial matter ef the Avowzy,is not receivable, And alſo no- 
thing can be by reputation parcel of a Pannoz which in rei veritate cannot be 
parcel of a Pannoz,but a Rent charge cannot be in rei veritate parcel of a Þan- 
noz, ergo, noz by : Popham contrary ; That the averment is not 
conttary to the matter of the Avowzy , foz the matter diſcloſed in the Avowzy 
moves, that it is not rei veritate parcel of the Panno2, but it doth not exclude 
„and the Averment doth not extend ad veritatem facti, which is ſet 
forth in the Avowzy, but only to reputation, and ſo both ſtand together well e- 
nongh : And that a Rent charge may be parcol of a Banno2, ſee 22. E 3. 13. 
3. 23. inthe Lon Tiptofts Caſe , where it is ruled, that title made to a 


: „E 
Kent charge as parcel of a Pannoz is a good title, and the Aſſize awarded upon 


it, and ia our Caſe the Reputation is enfozced by the ſute at the Court, which 
was alſo referved upon the ſaid Feoffment, together with the ſaid Rent, fo as the 
intent of the parties to the Feoffment was, that this Rent ſo reſerved and accom» 
panyed with the (aid ſute ſhall be efteemed a Rent ſervice, and ſo parcel of the 


Pagnoz,and as to ths continuance of Reputation it ſufficeth , if RR 


„3 
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- orman and 
Bobans Caſe. 
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the bargain and ſale afozeſaid, which was 26. H 8, it was by 
cel of the Bannoz,and he cited the Caſe of the Marqueſſe of Wi 
King gave to his Anceſtoz the Pannoz of Dale and all lands 
puted parcel of the ſaid Pannoz, and in a Bill of Jntruſion 

Marqueſle he pleaded the grant with averment , that the Land 
puted parcel Manerii predict. And becanſe he did not ſhew certainly at | 
the Land was reputed parcel of the Pannoz, Judgment was given foz ths 


quan ) 
tion needs not ſo an 
will pzoduce reputation : As the houſe of the Lozd Treaſurer now called Ti- 
bould was now of late a pzivate Mannos, but now hath a new nams by which it 
ia known, and that within theſe twenty years, which is not ſo long a time as we 
have alledged foz our Reputatzon,and would paſſe in a conveyance by ſuch nam 
fo None-ſach. But as to Reputation 4 I conceive that is not 
this oz what that man thinketh , but that which many men have ſaid oz 
who have moze reaſon to know it; & quznam eſt inter illos reputatio: 
was a Caſe ruled in the 13. Elz. in 4 Bilt of intruſion; the 
was,that King Hen. 6. was ſeiſed of a Manna, to which a Neife was regar- 
dart, who purchaſed Lands which the King ſeiſed, and iet by Copy as 
the ſald fo continued until the tium of E 6. who granted 
to Allice Hardwick,and all Lands, Tenements; repetev parcel of the 
n; And it was adjudged , that the ſaid Land ſo purchaſed by the ſaid eite 
and demiſed by Copy, did paſſe by the ſaiv grant to Hardwick, And afters 
. Thr Jon 6 nk 

VIZ, | 
bargain and ſale made as above, by Anthony Wi to Bohan father 
Avowant ; fe2 here in the pꝛemilles of the a vom is not any matter ſet 
impozting Reputation,oz by which it may appear that the Rent in 
ever reputed parcel of the ſaid Parmoz, but rather to the contrary, and the 
averment of Reputation in the concluſion of the A vo is not 


duce . 

e the Court to conceive a 
Aden to ſhew that the 1Bayliffs of the ſaid Panne 
the laid Rent as parcel of the ſaid Pannoz, andas of the 
dan acccumted foz it, as parcel of the Bamnnoz, and that the Lefſees of 


of ſuch opinton (as was affirmed by Wray) was Anderſon, 
Common Pleas,and Manwood,cheif Baron of the Exchequer: 


Repurati or) T 
44. f 


16 


nn— 


Cham and Do- 
1 vers Cale. 


jeftione fir- 


40 colen- 


Dower, dil- 


nt of Co- 
bold 


and dyeth, 


Taſch. ab. El. g. in the Kings Bench. 
XIX. Cham and Dovers Cale, 


Nan Ejectione firmæ, the Caſe was, that one Michel! was ſeiſed of the Þan- 
I no2 of D, within which diverſe partells of Land, part of the ſaid Bannoz, were 
cuſtomary Tenements demiſed and demiſable by copy, &c. accozving to the 
Cuſtome of the ſaid Pannoz foz one, two; of thee lives, within which Panno2 
there was a Cuſtome, ſcil. that the Load of the Pannoz,fozthe time being, 
might grant Copy-hold eſtates fo life in Reverſton ; The Lozd granted ſuch 
Landsfoz life by copy in polſcſſion, tocke a wife, and granted the ſame Copr⸗ 
hold ta a ſtranger in Reverſion foz2 life, and dyed, the Copy-holder in poſſeſ- 
ſion dyed, the Land demiſed by copy is (inter alia) aſſigned to the Wife foz her 
Dower, who had Judgement to recover in a Wzit of Dower, who entred and 
made a Leaſe thereofto the Defendant, who entred, againſt whom, the Leſſee 
of the Copyholder bzought EjeRione firmæ, and all his matter was found by 
Uervic, and further found, that every Copyholder of the ſaid Panno2, might 
Leaſe his Copy hold foz a yeare, ad paſturandum, ſed non ad colendum, and that 
the Leaſe made to the Plaintiff was foz a year, ad paſturandum. Popham Attozs 
ney General, of Councell with the Defendant, tocke exception to the Declara- 
tion. becauſe the Pl intiff had declared a Leaſe at the common Law, and the 
Jury have found a Leaſe by the cuſtome which cannot ſtand together: And ſach 
a Uervict deth not mainta ine the Declaration, as if the Plaintiff had declared 
upon a Leaſe foz years of Lands, and the Jury a de viſe foz pearr, #cc. 
but the exception was diſallowed by the Court: As to the matter in Law he argu⸗ 
ed, that cye Ten at in Dower ſhould hold the Land diſcharged of the Copy- 
hold {02 her lite, and he put this caſe, If the Load of ſuch a Mannes taketh a 
Wife, a Copy-: holder foz life dyeth, the Lo grants a Rent-charge out of the 
cuſtomary land, and afterwards grents the ſaid land by copy foz life and 
the wife ſhall held the land diſcharged of the Rent, but 
charged, and he put a difference where the Lozd grants Copy-hold in poſs 
ſeſſion,and where in Re verſton;fo? in the firſt caſe the M ite ſhall hold charged, 
but contrary in the laſt: And he cited the Caſe of one Slowman, who being 
Loot a Hanno (ut ſupra) by his Will deviſed, that his Erecutozs ſhould 
grant eſtates by Copy, and dyed having a Wife, the Erecutozs make eſtates 
accozdingly, the Wife in caſe of Dower ſhall avoid them: Plowden contr. the 
Loꝛd of ſuch a ÞPannaz is bound by recogniſance, and afterwards a Copy-holver 


thi 

a clear caſe, foz the copy-holder ) is] t, the 
tirte of Dower and the @ciſin of the Yusband, and by him in the caſe of the 
Earle of Northumberland, 17. Eliz. Dyer 344. That the grant of a copy-hold 
in Roverfion bythe Carle of Northumberland, doth not make ſuch an impedi⸗ 
ſnerit as was intended in the condition there, foz it is by the cuſtome, and not by 
the ad of e And afterwards, the ſame. Terme Judgement was given 
foz the that he and his Leſſoz ſhould hold the lands diſcharged of the 


Faſcb. 


Fringe and Lewe Sir Jobn Smith, and 
” Ca. 5 Peaves Cale. 


— — —E—Ʒä 
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Paſch. twenty (ix E. In the Kings Bench. 
XX. Fringe and Lewes Cale. - 


Ebt by Fringe againſt Lewes upon a Bond, who pleaded, that the condi- 
| don was, that whereas the Defendant was Erecutoz to one Morris 

that if the Defendant ſhould perfozme, obſerve, fulfill, and keep the Mill of 
the ſaid Morris Degle in all points and Artic fo the true intent and 
meaning thereof, that then, &c. and pleaded further, that the ſaid Morris by 
the ſaid TU ill bequeathed to the Pooze of ſuch a Towne ten pounds, tobe diſtri⸗ 
buted amongſt them, and alſo to the Church-wardens of the Pariſh ten pounds, 
and to 1 S thꝛee pounds, and that he had diſtributed the ſaid ten pounds to the 
Pooze, and that he had paid the ten pounds to the Church-wardens, and as 
thꝛes pounds, he ſaid that he is and alwayes was ready to pay the ſame to the 
Is if he had demanded it, upon which there was a demurrer : And as 
ten ponnds to be diſtributed amongſt the Pooz,the ſame was holden geod enough a 
without ſhe wing the names of the Pooze amongſt whom the mony was 
ted; ſo the pleading of the firſt payment tothe Church / wardens was helden ſuf 
ficient without maming of them, See 42 E.z. breif. 539. Scire facias out of a Re 


Debt, 


ception, foz Executogs are as a cozpozation known in that, they are 
and as to the third part of the Plea, ſcil. alwaies ready and yet is, the 


ſame rem ins payable and 
of the Defendant. Der 22 H 6.57 58.11 E 4- 10.6E6 Br. T 
afterwards the ſame Terme, fhe Court was clear ol 
the Law to the Counſell on both ſides, that in this caſe the Legacies are ta 
patd upon requeſt,and not at the perill of the & xecutoꝝ in ſuch manner as they 
were befoze the Obligation, and afterwarvs Judgement was given againf the 


Paſch. 26. Eliz. In the Kings Bench, 


XXI. Sir John Smith, and Peates Caſe, 


8 bzonght Debt upon an Obligation againſt Peaze, who pleads 
0 N game reed agen dee many rr _— 
ſigned the bzeach of one — that dhors the marine ed to the De- 
fendant foz year es, certaine meſſuages by the ſame Indenture, the Defendant 
by the ſame Indentare did covenant to repair all the ſais 
quæ appunctuatæ forent divelli præſcript. dicti 

further, that the Defendant had not repaired the ſaid | 
as afozeſaty, and averred that the ſaid houſe in wi 
is aſſigned, non fuit durante termino predicto a 


verment 
here ſupet- 
Aus. 


* — 4a ẽů－ͥ SHEA 0 St 


Cord. and Gib- 
1 1 
Dani Cale. 


ment doth net anſwer the ercep ion, and be cauſe this clauſe (alia quam) is in 
the body el the Covenant, it aught to be ſatisfied by him who pleads it, ſcil. by 
lum who allignes the bzeach in the Covenant, in which the exception is contain⸗ 
cd; As by the Leꝛd Dyer in his argument, in the argument of Sto wels Caſe, re- 
Fozted by Plo aden 376. Where a maa pleaded the Feoffment of Ceſtuy que 
ule, he cugit to plead, that Ceſtuy que ule, at the time of the Feoffment was of 
full age, ſan# memoriz, &c, fog that is within the purview, contr. upon the 
&tatute.of 4. H. 7. in pleading gf a Fine, fo; that is ina clauſe by it ſelfe, which 
coticeit of Plowden, the Lead Wray denyed to be Law, foz he ſaid, he that pleads 
the Feott ment of Ceſtuy que uſe, oz a Fine acco2ding to the Statute of 4. H. 7. 
dali not be dziven to ſhew that the Fooffo2, oz Conuſcz at the time of the Feoff- 
ment, o F ine levyed was of full age, & c. but he who comes in by ſuch Fine, 02 
Feoffnent ſhall ſhew the ſame tos his own advantage ; and at laſt after meny 
motions it was reſolved by all the Juſtices, that the Averment afozeſaid was 
ſuptrfiaous & ex abundanri, ta it had been ſufficient foz the Plaiati to h. ve 
alligned the bzeach of the Covenant in the not repayring of He Huge without 
 Avermeat, de non appunctuando, and if the houſe in the nat re papting of 
beach of Covenant is aſſigned, was appointed to be pulled data, the 
ſumo ſhall came in an the Defendants part to whole a vantage it trencheth, foz 
(ach appointment doth diſcharge the Covenant as to that: In the ſame Plea, it 
was moved in ſtay of Judgement that one Sharpe, olicitoz of the (atd ir John 
in tho ſaid ſuit,” had given eight ſhillings, to the Jurozs mean betwixt the 
Charge, and their Uerdia, and that matter was teſtified by the oaths of two 
men, upon which the Court examined the ſaid Sharpe, who upon his oath denyed 
the matter, and alla the Fozeman of the Jury to whom the mony was ſuppoſed 
to be given, who upon his oath denyed the ſame : Aud it was moved, if receipt 
of money by any of the Jurozs ſhould make the Yerdic void; and by Wray it 
thall not; kan it is but a Miſde meang2, which is puniſhable on the perſon of him 
who takes the many: But Gawdy and Ayliff Juſtices, the Uerdic is void. es 
24. E. 3.4. 14 U. 7. 1,20 N. 7. 30. And ſoz that cauſs the Judgement 


Paſch. 26. Eliz. Intr. Trin. 25. Eliz, Rot. 49 2. In the Kings 
Bench. 


XXII. Cordall and Gibbons Caſe. 


[ N an Ejectione firmæ, upon nat guilty pleaded this Jury found the ſpeciall 


z viz, that one Hierom Heydon was (eiſed of two 


Aalan 4s b and came fo Cordall 


lent bir 

C befaze the doozs, of them, Heydon called Tenants 
iy to them, @irs, I have bozrowed of this Cordall 
es, and if I pay this mony at Michaelmas next, J 
ne, and if not, then J,bargaine and ſell theſe Vouſes 
hat yon become his Tenants, after which Heydon 
e Youſes, and ſeting him in the Youſes,he put in the 
id Cordall, by the Wiindowes, &c. And it was ad⸗ 
this conveyance,by wozd of mouth, was good e⸗ 
» ut ſupra, and the werds of bargaine and ſale in this 
f guift and grant,See 38 E. 3. 11. 43 E. 3, 11,27 E. 3. 


: 


neugh to palle the ef 
Caſe, are as Erong,as 0 
63» 28 E. 3: 11 
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Paſch 


Richards, and Barts Lendall and Pinfolds Caſe. 19 
lets Caſe. Kempe, and Hollingbrooks Caſe. 


—_ 
— 


— 


— — — — —_— 1 — 


Paſch. 26. Eliz, Intr. Mich, 25. & 38. EEE. Rot. 72: In the Kings 
Bench. 


XXIII. Richerds and Bartlets Caſe, 


De eo ¾ mw Ran Ln 
upon the Cale upon a ea u 5 and mo 
in conſideration of two weighes ol Cozn delivered by the Teffatoz to the Defen- 
dant, he did pzomile to pay tothe Plaintiff ten pounds, to which the Defendant 

ſaid, that after the Aſumpſit the Plaintiff in conſideration; that the ſaiv 
weighes were dzowned by Tempeſt; and in conſideration that the 

would pay to the Plaintiff foz every twenty ſhillings of the ſaid ten 
thzce ſhillings four pence, ſcil. in toto thirty thzee ſhillings four pence, 
charge the ſaid Defendant of the ſaid pzomiſe, and averred » that 
been alwayes ready to pay the ſaid ſum newly agreed, upon whi 
demurrer. And the opinion of the whole Court was clearly with the 
firft becauſe that here is not any conſideration ſet fozth in the 


Tal 


< 
: 


; 


fog 
the 
therefoze here is not any 
13. 12 H. 7. 17. 
alſo Onlies Caſe, 19. Eliz. Dyer, then admitting, that the 


ſufficient, yet becauſe, it is not executed, it is not any Bar: And 
Judgement was given foz the Plaintiff; 


Paſch. 26. Er. In the Kings Bench. 
XXIV. Lendall, and Pinfold: Caſe. 


KH Treſpaſſe foz bzeaking of his Cloſe,by Lendal againſt Pinfold,the Caſe was _ . 
Libat, two bzake the Cloſe and entred,z did the Treſpaſs,the Dwner of the land 7**{pſac: 
bzonght an Action of Treſpaſſe againſt one of them, and had Judgement, and ex⸗ 

ecution acco2dingly,and afterwards bzought Lreſpaſſs againſt the other, and de- 3, 
clared upon the ſame Treſpaſſe : And by Ayliff Auſl ice, it is a good Bar, and 

be likned it to the caſe of one Cobham, who an Action of Tre 
e 
an y me upon the ſame 

Recovory and execution is a good Bar, &c. ſo here as to the bzeaking of the 


cloſe, but nat as to the But by Wray, it is a good Bar foz 
and he tikened it to the caſe of l 75. A Keleale to one of the Wits 
paſſers, mall diſcharge both,Gawdy agreed in opinion with Ayliff, | 


Paſch. 26. liz, In the Exchequer. 
XXV. Kempe, and Hollingbrooks Caſe, 


E 
6. enaoed, no of ; 

ledge in Cambridge, az Oxford ſhall make any Leaſe Cus, 02 — 
any Farme, and - — — — Tenements, — — 
which ary Tythes,arrable Land, Peadow,oz Paſture doth, un hall apper 
oy preamble gone oro earn ns — 
2 in 


5 


: 


dee 
agreement had deen 
afterwards 


Ih 


| Harvey, and Har- 
5 
2 3 Veys 'Ca ſe. 


— — 


—— — — — —— 
2 ——— — 


in Come fo2 the ſaid Colledges, &c. otherwiſe every Leaſe without ſuch 
Reſervation ſhall be void, &c. If now, the ſaid Statute ſhall be conſtr ned to ex⸗ 
tend to Leaſes of ſuch extraozdinary pecuniary Tithes which are not naturall 
02 paid in kind. It was argued, that the ſaid Statute is to be intended of Tithes 
in kind, and alſo of ſuch things to be demiſed which render Cone, Yay, &c. 
But the Tithes in London which is the thing demiſed in cur caſe, doth not ren⸗ 
det any ſuch thing, but only mony accozding to the decree made foz the payment 
Tiches in Lox- of Tithes in London in the time of E. 6. And although the woꝛds of the Sta⸗ 
don. tute be (other Mereditaments) to the which any Tithes,&c. Pet the ſaid Sta⸗ 
tute doth extend to Tithes in groſle, but they ought to ve ſuch Tithes which are 
of fuch-nature as Lithe-cozn, and Tith hay: And Manhood cheif waron held 
clearly, that the Leaſe of theſe Tithes is good enough, notwithſtanding the de- 
fee by the ſpectall Reſervation which is limited and appointed by the Statute, 
and ſo by him, a Leaſe of a Youſe, Rent, Pill, Ferry, &c. are cut of the ſaid 
Statute : And as to the Lithes, notwithſtanding the wazvs of the Statute are 
generall, any Tithes; yet he conceived, the Statute ought to be intended of 
Tithes of common Right, and not ol ſuch cuſtomary Tithes as thoſe ot London 
are and thercfoze, if all the Pariſheners pꝛelctibe in modo Decimon- 
di, ſcil. to pay a certaine ſum of mony faz all manner of Tithes, upon ve- 
mile of ſuch a Reeozy, ſuch ſpecial Reſervation is not ueceſſary, ſoz theſe are 
Tithes againſt common and no Tithes are within the purview of the 
laid Statute, but thoſe which are annuall, and therefaze a Leaſe of Tithe -wood 
is out of the meaning of this Statute, foz non renovantur in annum, and he ſaid 
that upon a Leaſe of the Tithes of Chirryes, a rent ought to be reler bed accoz- 
ding to the Statute, and the Farmer pay ay his on to the Parket, and 
bay Cozne. Suit Juſtice contrary, foz the wozds of the Statute are generall, 
and note, that this Leaſe was of the Kecozy of Saint Lawrence in the City of 
London, there was another matter moved in this caſe, becauſe the leaſe where- 
of the Action is b2ought, was made by the name of aſter or Guardian, and the 
Fellowes, whereas the true name of their Colledge is Paſter and Fellowes. 
Munoſmer. And it was argued by Atkinſon, that the ſame is not ſuch a Piſnoſmer which 
makes the Leaſe void, foz (five cuſtos) are woꝛds of ſarpluſage, v. 7, H. 6. 13. 
| And alſo the caſe of the Cookes, 20. Eliz. Plow. 5 3r - The Coporation' was by 
the name of Paſters o2 Governozs and Comonaity, myſteriæ coquorum, &c. 
And they made a convevante by the name of Maſters oz Governozs, and Como⸗ 
nalty, artis five Myſteriz, & c. the ſame is no ſuch Pilnolmer as ſhall make 
doid the conveyance, foz Art and ÞPiltery are both of oneſonſe. 1930 


Paſcb/28. Bliz, In the Kings Bench. 
XXVI. Hervey, and Harvey: Caſe, 


Lare Harvey, one ofthe Daughters of Sir James Harvy Alderman of London 

Conſult at ion. ibelled in the Spirituall Court againſt Sebaſtian Harvy, Don and Execu⸗ 
toz of the ſaid Dir lames,foz a Legacy bequeathed to her by her Father; Sebaſtian 
did not appear, foz which he was excommunicated and taken by a zit of ex- 
communicat. capiendo, and impꝛiſened, and afterwards he tame into this Court, 
and ſurmiſed to the Court. That the ſaid Sir lames in his life had given to the 
ſat Sebaſtian all his Goods an d Chatte lis, and was alſo bound unto the ſaid Se- 
baſtian in Statut a ple cf two thouſand pounds, wherenpon he had a pꝛohibi⸗ 
tion, and now the Plaintiffs c ounceli pꝛaved a conſultation, quatenus non agitur 
ad validuatem facti, aut Statuti. And Egerton Solicitoz of Councell with the 
Plainti@® cited a Judgment given in the like Caſe betwirt Lodge and Ludding- 
ton, Where ſuch a ſpecial conſultation was granted: But Wray put a difference 
betwixt th ſaid Caſe and the Caſe at Barre, foz here in this Caſe is a giſt by the 
; Leftatoz 


Duke of Nortbum- 2T< 4 
berlands Cale. 

Leſfatoz bimſelf,but in the Caſe cited, the gift was by the Erecutc2 ; and alſo ==, 
here is a Statute of tw23 thouſand pounds, in which Caſe the Obligations 
which could not paſſe by the deed, ſhall be ſabjecn to the ſaid Sta⸗ 
tute. 


Trin. 26. Elz. in the Exchequer. 


XXVII. The Duke of Northumberlands Caſe, 


T* late Duke of Northumberland ſeiſed of five Pefſuages in the 5 Bargalo and 
of gt. Sepulchres London, in the Tenute of W Gardiner, dy veed 

and enrollod foz money bargained and fuld to 1 L all his Tenements * | 

in the Pariſh of St. Andrews in Holborne in the Tenure of W Gurdider , 

have to the ſaid 1 L. foz life, the remainder to K his Daughter in 
ſon , The bargain and ſale is void by reaſorr of the Miſnoſmer the® 
notwithſtanding the truth of the Tenure, foz by 4 and 
Cale of all his Tenements in the Par ich ol &t. Andrews nothing þ; ond 
the truth of the Teanre ſubſequent thall not help it: And age. 
wood chief Baron, the ſale is utterty void, foz te fit oth 
truths certainty : And it was argued , that 1 Lentring by 
bargain and ſale is a diſſeiſo2 ; as the Caſe is bet wirt Eros 8 
Eliz. Com. 5 17. Pet if he was but Tenant at Will mothenthe X 

foz vears,the ſame was a Dilfeiſtn to the ſaid Duke, an the the Lo 
dilCoiſed, he is attainted of treaſon, 10. Mariz; And now we are 
things accrue to the Aueen by the ſaid 8 —— n — * — 
that at the Common Law a Rigyt of Entry, ſhduld 

office found thereof, no maze then Lands in XL x obgey 
26. H 8. it is enacted, that every perſon attainted of hob tem 
all his Lands and Lenements which he hav of any 880. 
which Statute a Biſhop, Abbot oz Tenant in tayl in ach Ce 8 
without Dfice : But in the Statpte of 33. H 8. is a to et 
other perſon all ſuch right poſſeCiof,fo as in th it Caſe by ey ht Status 

ſhall not be in poſſeffion without Dffice,but ſhall have a ti 
befoze Office 02 after. And he is to have a Sci. den agb be 
and he ſhall make his defence as well as he can, andthe 
aid Statute, That the King ſhall be in actual 
extend to an actual and abſolute . 
at the Common Law after e found , ſo as the Statute dofh not 
King a larger poſſeſſion but an eaſier, _— — 
And of that opinion was Manwood chief Baron, and 


then it was moved further by Cook , becauſe — — 

hath- but a Right; and the Aueen makes wn eee them- 
feldes, the ſame grant is void. And be era 5 the Queen might grant a 
real Audion, and a Right of Entry; butfi —— in 


ſpectall wo2ds, as to ſay, That the Dake of 
Peſuages,and by ſuch a one diſſeiſey,and after the — and ſo 
granted, foz the Queen may grant luch a Right by reaſom of her oe 
any therefore the ſame ought to be granted by ſpecial wozds, of 
Mynes in the Commentaries, and atcozving to that was the opinion of 
tices in Cromers Caſe, $ Eliz, which Caſe ſee, repozted by Coke in the Caſe of 
the Þarquelle of Wincheſter. | * 


Trinil. 


Dayrel and 1hinns 
Caſe. 


— — 4 


rt iot ate. 


Tritt. 26. Eli · in the Kings Bench. 
XXVIII. Dayrell a Thians C2ſe, 


dward Dayrell bzought a Wit of Erroz againſt wir John Thinns upon a 
EA had by the Defendant againſt the Plaintiffs Father of the Pan⸗ 
noz of Mexden : And Erroz was aſſigned foz want of warrant of Attozney. 

one Certiorare to the cheif Juffice of the Common 
leas, 
veni 


aliquod , now Sir John Thinn being dead, the Plaiatitf bzought 
Wait 
Heir of the ſaid ir John T binn, who appeared and alledged Dimtnution, in boc, 
Warrant of Attozney is not certified , and pzayed another Certiorare 


— 


» that 
ific, in the nature 9 
Adlon; but the parties 
cially when the matter 
Certiorare ſued at the 


been ſued at the 
the Defenvant, 
rare 


have Certiorare of a thing s contr 
tified, 11 E 4. 10. by Laicon : 9 Diminution cannot be alledged in this 
nt of Attozney becauſe it hath been certified here , that no Warrant of 
9 E 4+ 32. by Billiny ; Egerton, Sollicitoz con- 


And the courſe 

aligned out of the Recozd , and | 
After Exroz aligned, befoze that a Sci. fac. iſueth againſt the Defendant ad au- 
diendum errores,the may pzay a Certiorare to the Cuſtos Breyium , in 
whole ſuch al things remain, fo; the Plea Roll doth remain in the 
cuſtody of the cheif Juſtice, but the Dziginal Waits, Eſſoines and Warrants 
of Attozney remain in the hands of the Cuſtos Breviumzand ſuch a Certiorare 

Court may grant tothe Plaintiff , without making the Defendant pzivy to it. 


Bray brook in a Mit of 
Certiorare to the Cuſtos 


Breyium certified,that there was no Dziginal; and 
pꝛayed ancther Certiorare,and had it: and ſo in aur 
Defendant was not party ta the Recozd, noz 

the ſaid Certiorare was granted, fog the De- 
| the Sci. facias 1 audiendum errores be iſſued a⸗ 

gainſt him: am be comes timely enough to pzay a Certiorare. eg 
28 H 6. 10, * I grant that the Certificate upon a Certiorare whith 


and upon the 
dien dum er rotes. 


„ Dm 


Withy and Sanz» 23 
ders Caſe. | 


tiorare iſſued at the ſute of the Defendant in Erroz after he hadalledged Dimi- 

nution: and that is after Scire ſacias ad audiendum errores returned; and ſee 
Certiorare befoze Sci. facias awarded 271, &c. and this Certiorare is only ex 

officio, and awarded only to enfozm the Court: And in reſpec of the Certiorare 

the cheif Juſtice of the Common Pleas, to whom the Certiorare is directed, is 

but a Piniſter, and not a Judge. And as to the Caſeof 9 E 4. 32. befoze ci- 

ted, he could not have a Certiorare, ag he could unt alledge Diminution, becauſe. . 
he had pleaved in Nullo eſt erratum, by whith Pleahe had confeſſed the Kecgzy me 
which is certified to be a full and perfect Recozd, and fully certified, and againſt 
that matter he ſhall not alledge Diminution : And in our Caſe there is not any 
ſuch contrariety as hath been objected, foz the return of the certiorare is, Non 
inven: aliquod warrant- not pꝛeciſely, quod non habetur aliquod warrantum, 
And therefoze if the Court nom at the pzayer of the Defennant grant another 
ce! tiorare, upon which is a Retozn ( quod habetur warr. Atzornat;) the ſame is 
not contrary to the return of the firſt Certificate;but they both may and toge- 
ther,foz upon further ſearch ſuch Warrant of Attozney map be found: ſo upon 
the matter the Court ſhall not be enveigled by any ſuch contrariety, foz 
(non inveni aliquod Warrant.) returned upon the firſt certiorare , and iuveni 
quoddam warr.) upon the ſecond certiorare are nat meer contrary; Any 
it ſeemed fo Wray cheif Juſtice , that it would be hard to grant a new certiorare 
in this Caſe, but if any variance coald be allcdged it Qhonld be otherwiſe, as it 
was adjudged in the Caſe of one Laſſeil, tha certified no Warrant of Attoz- 
ney, and afterwards it was movedfoz another certiorare, - as it is here, and be- 
cauſe the Dziginat was inter Johannem Laſſels ar. executor, Teſti, &c,wherg 
he was not named Erecutoz in the ict certiorare; upon that matter a new cer · 


Trim. 26, 14. lu the Kipgs Bench, 
XXIX. Withy and Saunders ce. 
ur libelled againſt Saunders in the Spiritual Canet , and 


” «#4 4 


was by a grant made without. deed , and by the Law (ach things 


paſſe without deev; And alfo that the Spiritual Court would 
this Pleazand therefoze pzayed pzohibition : And the Court upon 
tion conceived a p2ohibition ſhouly paſſe , foz if the grant be without deen 


thing paſſed, and then hath not Wichy canſe to claim theſe Tyths againſt 
ſaid Saunders. And notwithſtanding that Myths are quodam modo ſpiritual 
things, and ſo demandable in a Court of that nature, yet gow in divers reſpegs 
they are become a Lay-fee, and lay things, fog a Wait of Aſſize of Mortdavace- 
ſter, and in Aſtze of novel diſſeiſin lyes of them, and a may be levyed of 
them. But it hath been dondted, whether Tyths be de | ill : But 
at another day the matter was moved, and the Court was clear of opinion, that 
a confultation ſhould be awarved , foz whether Witby hath right az net right to 
theſe Tyths,Saunders of common right ought to pay his Tyths, and he ought to 
ſever them from the nine parts. and whoſoever takes them, whether: he hath right 
to them oz no right;Saunders is diſcharged : But Saunders may pꝛeſcribe in mo- 
do decimandi, without making mention of any ſeverance, and may ſuxmiſe, that 
tte Tyths do belong to 1 S, with whom he hath compounded to pay ſuch a ſum 
fozalt Tyths, and afterwards a conſultation was awarded. | 


Trin. 


Stacy, and Car- 
3 ters Caſe. 


— — 
— 


Trin. 26. EV. in the Kings Bench. 
XXX. Stacy and Carters Caſe. 


Tacy bzought an Action of Treſ foz bzeaking dis Cloſe againſt Walter 
wh and declared of a — Somers Land in JTunbridge ; The De⸗ 


Demurrer, becauſe in the percloſe any concluſion of the Demurrer theſt woꝛds 
are omitted, Er hoc paratus eſt verificare. But as to that, it was ſaid by the 
Court, that the Demurrer was well enough, with e2 without ſuch Averment in 
the concluſion of it, which ſee oftentimes in the Commentaries, &c. and in the 
book of Entries 146. the greater part of the Demurrers have not any ſuch 
was taken to the barre, becauſe the Defen- 


Exception 
dant pleads, that heretoae Walter Carter had bzought an Adize againſt the 


view, 


„ 


TO AO —————ů — 4 


| 


| 


n 5 * 


Benicombe and Par- r. 
hers Caſe. Caſe. 


vicw ; bat if in the Caſe at barre the Defenvent being Plaintiff inthe AC 
ſize,the now Plaintiff being then Tenant , had pleaded to the Land put in 
view in barre, and the Plaintiff in the Allize had retobered, now in this Adis 
on of Treſpaſſe the Plaintiff in the Allize being Defendant in the Adion of 
Lreſpale, might well plead this Recovery in barre, foz by his plea in the Af, 
ſize he hath tyed himſelf to the view, and to the Land put in view, but it is 
not lo in the Taſe at Barre, where the Tenant in the Aſſize pleads, nul ſort, 
nul diſſeiſin, foz there he doth not plead erpzeſly to the Land put in view, but 
to the ſuppoſal of the Plaintiff ſc, de libero tenemento in Lee juxta Tunbridge: 
afterwards Wray, with the aſſent of the other Juſtices awarded, that the 
Plaintiff ſhould recover his damages: See by Wray, 44 E 3+ 45. in AG 
ſze of Tenements in B, the Plaintiff pleads , that he himſelf bzought an 
Allize of the ſame Tenements, and his plaint was of Tenements in E, and 
the ſame Tenements put in view, and recovered,and holden a good Plea, be- 
cauſe the Tenant hath ſaid, that the ſame Tenements were put in view, and 
that _ by Aſſize, upon which the Plaintiff ſaid,not put in view, and ſo not 
compꝛiſe d. 


Trin. 25, Elz. in the Kings Bench. 
XXXI. Benicombe and Parkers Caſe. 


N an Action of Treſpaſſe the Jury found this ſpecial matter, that the 
G2andfather of the Plaintiff was ſeiſed , and made a Feeffment to the uſe 

of himſelf foz life,the remainder to the uſe of John Father of the 

in tayl, the Gzand-father dyed,the Father entred, and by Indenture by wonds Feoffmcars 
of bargain and ſale, without any wozds of Dedi & conce ſſi, cunbeved the Lands f 
to the uſe of A in Fee, and in the ſame Indenture was a Letter of Atozney to 

make Livery , which was made acco2dingly; and the ſaid A by the ſaid In» 

denture covenanted , that if the ſaid John ſhould pay befoze ſuch a daꝝ to the 
ſaid A fczty ſhillings , that then the ſaid A and his Heirs would ſtand ſeiſed, 
&c. to the uſe of the ſaid John and his Yeires;and if the ſaid John did nat pay, 
&c. then if the ſaid A did not pay to the ſaid John within four dayes after 
ten pounds, that then the ſaid A and his Yeirs from thencefozth ſhall be ſeiled 
to the nſe of the ſaid John and his Yeirs , &c. and the ſaid John covenanted 
further. by the ſaid Andenture, to make ſuch further aſſurance as the Council 
af the laid John ſhculd adviſe. Tach party failed of payment. John leved a 
Fins to A without any conſideration; it was adjudged upon this matter a good 
Feoffment well executed by the Livery, notwithſtanding that the wozds of 
the conveyance are only by bargain and ſale ; and that the Covenant to be 
ſeiſed to the new uſes upon payment, and not payment being in one and ths 
ſame vecd , ſhould raiſe the uſe upon the contingency , accoaving to the limi- 
— of it; and Judgement was given foz the Plaintiff accozy- 
ingly. 


Trin 25. Eliz, in the Kings Bench. 
XXXII. Bedowes Caſe. 


2 Debt upon a Bill ſealed againſt ne Bedow he de mand⸗ 

ed Dyer of the Bill, which was, Memorandum that J John have a- ;,.,. 

greed to pay to R $ the Plaintiff twenty pounds, and there was a 

Demurrer,firſt,that the veed wanted the wozds, In cujus ret teſtimonium, c. 

c 
adjudged; 


— : 


(A irſbe and Swiths 
Caſe. 


Grants, 
Mannor. 


Manner, what 
it is. 


Reputation. 


King. 


adjudged : Another matter was becauſe the wozds ef the contrad are in the 
pzeter tence, J have agreed, but notwithſtanding that exception the Plaintiff 
had Judgement to recover, as by Wray, theſe wozds,dedi & conceſli,accezding to 
the Gzammaticall ſence imply a guift pzecedent,but yet they are uſed as wezps 
of a pzeſent conveyance, and Judgement was given fo2 the Plaintiff, 


Paſch. 27+ Eliz, In the Common Pleas. 
XXXIII. Aarſbe and Smiths Caſe. 


Forge Marſh bzonght a Replevin againſt Smith and Pager, who make 
IJConuſans as Baylies to Ralph Bard, and upon the pleading, the Caſe 
was, That Sir Francis Askew, was ſeiſed of the Manne: of Caſtord in his 
Demeſae, as of Fee, which Pannoz, did extend unto Daſton, North. kelſey, 
South- kelſey D and C, and had demeſnes and ſervices, partell of the ſaid Man⸗ 
no2,in each of the laid Townes, and ſo ſefſed, granted, cotum manerium ſuum 
de North-kelſay in Northkelſay,to the ſaid Bard and his Heires, and granted 
further, all his Lands, Tenements, and Yereditaments, in North-kelſey, 
and to that grant, the Tenants in North-kelſey did attozne ; And the Land in 
which the ſaid Diſtreſſe was taken is in North-ke!ſey; the only queſtion in 
the caſe was, il, by this grant to Ralph Bard, a Manne paſſed, o not: And 
the caſe was argued by the Juſtices ; And Periam Juſtice argued, That up⸗ 
on this grant no Þannoz paſſed, foz befoze the grant, there was no Pannoꝛ of 
North- kelſey, 03 in North-kelſey,therefoze no Manno can paſſe, but the Lands 
and ſervices in North · kelſey ſhall paſſe as in groſſe, foz they wore nat known 
by a Hann, but foz parcell of a Pannoz : Anda Bannoz is a thing which 
cannot be ſo eaſily created, foz it is an Yereditament which dcth conſiſt of 
niany reall things, and incozporated together befoze time of memozy; com- 


mon reputation cannot be intended of an opinion conceived within thzce 02 
four 


bat of long time; And appenvancy cannot be made pzeſently, but 
by a long trad of time: As an Avvowſon in groſſe cannot be made by an Ac 
appendant, and the Queen her ſelfe by her Letters Patents cannet make a 
Wanna; at this vap, a multo fortiori, a ſubject cannot; and the Queen cannot 
by her Letters Patents without an Ad of Parliament annex a Bannoz to the 
of Lancaſter, whichſee 1. Ma. Dyer 95. And where it is uſuall, that 
the Queen doth grant Lands, tenendum de manerio ſuo de Eaſt Greenwich in 
eommuni ſoccagio, if upon the death of ſuch a G2antee witheut heire, the ſaid 
Land voth revert unto the Queen in point cf E\-cheat, the ſaid Land ſhall 
not be parcell of the eng foz the demur was not parcell of the Man⸗ 
ne in truth, bat in : And he cited a caſe, that the Lozd Sturton 
was ſeiſed of the Manno of Quincamore, and was alſo ſe iſed of the Pannoz of 
Charleton which was holden of the ſaid Bannoz of Quincamore; The Lo2d 
Sturron was attainted of Felony; and afterwards Queen Mary gave the 
ſaid Pannsz of Quincamore to it Walter Mildmay cum ſuis omnibus juribus 
& parcellis,it was adjudged that the Bannoz of Charlton did paſſe,foz it is now 
become parcell of the Pannoꝛ of Quincamore, and I grant, that things which 
goe with the Land ſhall paſſe well enough: As if the Queen grant to thzee 


Grants of the Coparceners of thzee Jannozs, the liberty of Warden in all the ſaid thzee 


Mannoꝛs, they afterwards make partition ſo as each Coparcener hath a Pan⸗ 


no2, and the one of them grants her Bannoz, the Gzantee ſhall have Mar⸗ 


rant: But if the Queen grant a Leet (ut ſupra) and the Coparceners make 
Partition, and each of thew-hath a Þarnez, ſhee ſhall not have alfo a Leet, 
but the Leet which was granted doth remain in common, and there ſhall net 
be there, upon ſuch partition, ſeverall Leets : And alſo JI grant that in the 
cafe of two Toparceners of a Pannoz, if to each ot them upon partition be als 
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lotted demeanes and ſervices, each of them hath a Pannoz, foz they were com- 

pellable to make partition by the common Law being in by deſcent, See 26, 

H. 8. 4+ 9 E. 4. 3. contcary of Joynt-tenants, foz they arg in by purchaſe, and 

were not compellable by the common Law to make partition therefoze upon 

partition betwirt them a Rent canaot be reſerved foz the equality of the par- 

tition : And in every Bannoz a Court is requiſite foz a Court Baron is in- 

cident to a Pannoꝛ, but a Court cannot at this day be founded 02 erected, but 

tt ought to be of long time: And in our Cafe, no Court hath ever been holden 

in North-kelſey : And if J be ſeiſed of the Bannoz of B which extends into 

C and B, and A grant my anno of B in D, now a Bannoz paſſeth, and doth 

extend into D, and the reſidue which is in C ſhall remaine in mee in grofſe, 

v. 9. E. 4. 17. Catesby; Ard it᷑ I be ſeiſed of a Bannoz which doth confift of 

ſervices, and of twenty Free-holders, and one hundzed Acres ok Demeſnes, 
and J grant the ſervices of my twenty Free⸗holders, x fozty oz twenty Acres 
of the ſaid one hundꝛed Acres, a Pannoz ſhall paſſe,although it was not gran- 
ted by the name of a Bannoz; but if I grant the ſervices of ther, four, as five 
of my Free⸗holders, and fozty oz twenty of the ſaid one hundzed Acres, upon 
ſuch a grant no Pannoz ſhall paſſe : Windham Juſtice contrary, Wee are 
not here to ſpeak of the creation of a Mannoꝛ, that is a fozrain matter, but 
we are here toconſider upon the diviſion, and appoztionment of a Pannoz, 
they that have argued in this caſe at the Bar, have ſtood much upon the 
woꝛds of the Conveyance, manerium ſuum de North-kelſey, and that Sir Fr. 
Askew at the time of that aſſurance, had not any Þannoz of North-kelſey, oz 
in North kelſey, but that is not any reaſon, foz if Ceſluy que uſe (meane bes 
tween the Statute of 1 A. 3. & 27 H. 8.) will make a Feoffment of the 
Manno which was in uſe, by theſe wozds, manerium ſuum, the ſame had been 
good, and vet it is not manerium ſuum,, but the Pannoz of the Feoffees, but 
it may be ſaid ſuum, by procenamy of the pzofits accozding to the truſt and ton⸗ 
fidence repoſed in the Feoffees; ſo in our caſe, in as as Dir Fr. Askew 
had befoze this grant aſwell demeſnes as ſervices in North-kelfey, it may tol⸗ 
laterally be ſaiy a Pannoz there, and notwithſtanding that tempore con- 
ceſſionis (proprie loquendo ) no Panmo2 was in North kelſey, yet now upon 
opezation of the Law, upon this grant a new Pannoz tall riſe; foz tn diverſe 
caſes where a thing which was not in eſſe befoze,npon a grant, may riſe: As if 
I grant unto you out of my Land a Rent de novo; And alſo a thing which 
was not in eſſe befoze, may upon a grant take upon it a new nature; as it I, 
ſeiſed of a great Wood,grant to you Cſtovers out of it, they were not befoze 
in me but as Woods and Trees, now by this grant they are become Eſtovers 
in the Gzantee, ſo as they ars in the Gzantes in another nature, then they 
were in mer: Do in our cafe, although North. kelſey was not a in 
Dir Francis Askew, yet now upon tho grant it is a Þannoz in Bard, 9 E. 4. 
17. And as to the matter which hath been objected, becauſe a Court cannot 
now begin, the ſame is not any reaſon, foz the Court Baron is intident to the 
Pannoz, and alſo to every part of the Pannoz, and tranſitozy through the 
whole Pannoz, and if Dir Francis Askew had ſold all the demeſnes of the Pan- 
no2 in Caſtord, where the Court Baron foz the ſaid Pannoz hadalwayes been 
held and not elſe-where, yet ſuch a Court might be holden in any part of the 
Demeanes in any other of the ſaid Townes: The Loꝝd Anderſon, to the ſame 
purpoſe, it hath been argued of the ether ſive, that the Pannoz doth not paſſe, 
becauſe the grant is in theſe wozys, manerium de North. kelſey , in North- 
kelſey, J conceive that theſe wozds (de North» delſey) are void, as matter of 
ſur pluſage and the grant ſhall be conſtrued as if the wozds had been manerium 
ſuum in North- kelſey: Ard a anno is ſuch a thing, as may be deteamined, 
divided, and ſuſpended : As if the Lend of a Pannoz leaſeth fo2 years all the 
Demeanes of the Pannoz, the oo is ſuſpended during the terme foz 
2 years 
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vears as lately it hath been adjudged. And a warranty may be divided, as if a 
Feaffmeat in Fee be made to two with warranty, and the one of them releas 
leth the warranty: vide L 5. E 4.103. A ſeiſed of a Þanno2 which extend- 
eth in four Tomas, 53, C, D, and E, and he gives his Pannoz in B. C and D 
by this gilt the Bannoz and all that is in the ſaid four Towns paſſeth. And he 
cited alioa Caſe 21 E 4. 3. The Load of a Mannoz erected a Chappel with⸗ 
in his ſaid Manno as a Chappel of Taſs , &c. and afterwards it is a Pariſh- 
Church , now it is become pꝛeſentable; an Advowſon appendant , as the ſoil 
upon the which the Church is built is parcel of the Mannoz. Dee 32 H 6, 9. 
One Pannoz may be parcel of another Banne2, as A holdeth of B twenty 
acres of Land, as of his Þanno2 of C, which Mannoꝛ B holdeth of D, as of his 
$Hannoz of E, B dyeth without Heir, ſo as his Pannoz of C is eſcheated unto 
D; now the twenty acres are holden of the Mannoꝛ of Cas they were befoze, 
and the Pannoz of C is by the Eſcheat become parcel of the Banno2 of E: 
And by Leaſe of the Bannoz of E it ſhall paſſe , and ] do not know any viffe- 
rence now between the Caſe of Parceners , and the Caſe cf Joynt-tenants, 
foz now they are both equally compellable to make partition: And he cited 
the Caſe of one Eſtopp. lately adjuoged.viz. the Queen wasſeiſcd of the Re- 
aozy of D, which ertended into the Counties of Lincoln and Vork, and the 
Queen granted her Recozy of D in Lincoln, theſe are ſeveral grants, and now 
upon the matter they are become ſcveral Rectozics. And as to that which 
hath been objected concerning a Court Baron which ought to belong to this 
new Mannoz, and that ſuch a Court cannot now at this day be erected, and 
therefoze hers cannot be a Pannoz ; here needs not the ereaion of any new 
Court, but fozaſmuch as the Court Baron befoze this grant might be by Law 
holden in any place within the Pannoz : therefoze every part of the Demeans 
of the Pannoz is tapable of a Court to be holden there. As where one is ſei- 
ſed of a Panna fo which an Avvowſon is appendant; now is the Advowſon 
appendant not only to the ſaid Panno2 but to e very part of it, foz2 if he alien 
an acre,parcel of the Pannoʒ with the Avvewſon,the Advowſon is now appen- 
dant to the ſaid acre : See 43 E 3. 26. o in the Caſe at Barre, becauſe 
this liberty and franchiſe of a Pannoz is thzoughout the whole Pannoz , and 
in every part of the der vices and Demeſnes, upon this grant of the Services 
and Demeſnes in North-kelſey,and of his anno in North-kelſey,a Bannoz 
paſſeth ; which Windham alſo granted and agreed unto- Note, at this time 
there were but thace Judges in this Court: And afterwards Judgment was 
given foz the Defendant, | 


Paſch. 27 Eliz, in the Kings Bench, rot, 584. 
XXXIV. Alington and Bales Caſe. 


A gn and others Erecutozs of ir W Cordel late aſter of the Rols, 
bzought an Aaion of Debt againſt Bales : the Caſe was this, one Breame 
being ſeiſed of certain Lands, by Indenture, bargained and ſoly the ſame to 
one Platte by theſe woꝛds (give, grant. bargain.ſell) and by the ſaid Anden⸗ 
ture covenanted with Platte, that the ſaid Platte and his Neires ſhould quietly 
enjoy the ſaid Lands without interruption cf any perſon oz perſons : And 
afterwards certain controverſies riſing betwirt them concerning the ſaid 
Lands, the ſaid Beame and Platte ſubmitted themſelves to the award and ar⸗ 
bitrament of Sir WCordel,to whom they were bounden ſeverally foz the per- 
foamance of ſuch award, the which Sir W amongſt other things awarded, that 
the ſaid-Platte and his Heires Could enjoy quietly the ſaiv Lands, in cam am- 
plo modo & forma, as the ſaid Land is conveyed and aſured by the conveyance 
and aſluranse afozeſaiv : And the truth was, that the ſaid Breame at the time 
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of the ſaiv Aſurance was bounden in a Recognizance of ſix hundzed pounds to 
one More, 1 15. Eliz, and afterwards More 16 Eliz, ſued a Sci. fac. upon 
the ſaid Recognizance; and 18 Eliz. the bargain and ſale afozeſaid was 
made; andafterwards 19 Eliz. More ſued fozth Execution by Elegit, and 
the moyety of the ſaid Land aſſured to Platte was delivered in Execution to 
More, And if upon the whole matter the Arbitrament was bzoken was the 
queſtion,it was argued by Godfrey, that the Plaintiff ought to be barred, and 
firſt , he concetved that theſe woꝛds in the Indenturs (give and grant) did 
not help the Action, foz the Lands paſſed with a charge, and the general woꝛds 
Dedi & conce ſſi, do not extend to this collateral charge, but to the direc right 
of the Land only, but if a ranger had put out the bargain there, upon ſuch ge- 
neral woꝛds, an Action would lie, but as the Caſe is,they do not give any cauſe 
of Action,fo2 the Recognizance was a thing in charge at the time of the Aſus 
rance : and pet ſee 31 E 3. Br, Warr. Charta, 33. A enfcoffeth B with 
warranty, who bzings a Warrant in Charta and recovers pro loco & tempo- 
re, and after wards a ranger doth recover againſt him a Rent charge out of 
the ſaid Land, and it was holden, that upon the matter B ſhould have executi⸗ 
on: the ſpecial wozds of the Arbitrament, upon which the Action is bzought, 
axe, that the ſaid Platte and his Heirs ſhould en joy the ſaid Lands in tam ampl. 
modo & forma, as it was aſſured and conveyed to the ſaid Platte; ergo, not in 
moꝛe ample mannertand the the ſaid Land was conveyed to Platte, chargeable 
to the ſaid Recognizance,therefoze if Platte enjoy it charged, there is no cauſe 
of Action: And as to the Covenant in the Indenture, that Platte and his Yeirs 
ſhould enjoy quietly the ſaid Lands without interruption of any perſon , the 
ſame is a Collateral ſurety ; and the woꝛds of the Award are, that Platte ſhall 
enjoy it in tam ampl. modo & forma, as it is conveyed and aſſured by the aſſu- 
rance afozeſaid without interruption, theſe are not wozds of aſſurance, foz the 
aſsurance doth conſift in the legal woꝛds of paſſing the eſtate:ſcil.bargain ſale, 
Dedi conceſſi, and in the limitation of the eſtate , and not in the woꝛds of 
Covenant: And therefoze it hath been adjudged,thatif I be bounden to A 
an Obligation, to aſſure to him the Pannoz of D, &c. if A tender to me an 
Indenture of bargain and ſale,in which are manyCovenants,J am not bound 
upon the peril of my Bond to ſeal and deliver it. Alſo here doth not appear 
any interruption againſt the Covenant in the Indenture, koz here is not any 
lawful Execution, foz it appeareth here, that More hath ſued Execution by 
Elegit. 4. yeares after the Judgment in the Scire facias , in which caſe he 
hall be put to anew Scire facias, foz the Sheriff in this Caſe ought to have re - 
turned, that the Conuſoz after the Recogntazuce had enfeoffed divers perſons, 
and ſhewed who, and upon that matter returned, the Conuſee ſhoald have a 
Sci, facias againſt the Feoffees , vide F. N. B. 266. And the Court was clear 


of opinion againſt the Plaintiff, 
Trin. 27. Eliz. in the Kings Bench. 


XXXV. Floud and Sir John Perrotts Caſe. 


Loud recovered againſt Sir John perrott, in an Action upon theCaſe upon 

a pꝛomiſe, eighty fix pounds, againſt which Floud one Barlow affirmed a 
Plaint of Debt in London, and attached the ſaid money in the hands of the 
ſaid Sir John, and had erecution accozding to the cuſtom of London. And 
nem the ſain Floud ſued a Scire facias againft the ſaid Sir John, who appeared, 
aud pleaded the ſaid Execution by attachment; upon which Floud the Plains 
tiff did demurre in Law: And it was adjudged no plea, fo2 a duty which ac⸗ 
crueth by matter of Recozy cannot be attached by the cuſtom of London. And 
notwithſtanding that the cuſtom of London be layed generally in aliquo debi- 
to, and damages recovered are quoddam debicum,as it was nrged by the yu 


DI 


30 Sir Walter Hunger- Watts and Jor- 
ford: Caſe. dens Caſe. 


til of the Defendant : Yet the Law is clear, that Judgemnts given in the 
Judgement: Courts of the King ought not, noz cannet by ſuch particular cuſtoms be de⸗ 
che Kings ſeated 4 avoided, as it was lately adjudged in a Weſtern Caſe,damages were 
= — by recovered, the Sheriff by virtue of a Fieri facias le vyed the mone v, which one 
particular cu. ti Whom the was endebted,did attach by the cuſtom, in the hands of 
ſtoms of pla- the her itt; but it was avjudged the attachment was not good, fo2 the cuſtom 
des. of attachment cannot reach upon a thing of ſo high a naturs as a Recozd is; 
the ſame Law of Debt upon a Recognizance and Statute,&c. and it was af- 
firmed by Wray cheif Juſtice, that upon great deliberation it was agreed, by 
Bromley Low Chancelloz himſelf,the Lon Anderſon, Mead and Periam Jufti- 
ces, that where a Perchant, having in an Action recovered certain damageg, 
became Bankrupt, upon which iſſued a Commiſſion upon the @tatute of 13. 
Eliz. of Bankzupts,that ſuch Commiſſioners could not catermeddle with ſuch 
damages, to diſpoſe of them to the Creditozs , accozving to the ſaid Statute : 
But now ſee the @tatute of 1 Jacobi, The Commiſſioners have power to 
diſpoſe of ſuch debts, &c. 


Trinit. 27. Eliz: in the Kings Bench. 
XXXVI. sir Walter Hungerfords Caſe. 


Na Replevin by Sir Walter Hungerſord, the Caſe was this, the Queen be⸗ 

Grants of the | ſeiſey of a great Waſt called Ruddeſdown in the Pariſh of Chipnam, 

granted tothe Payoz and Burgeſſes of Chipnam , the moyety of a Bard-land 

in the ſaid Waſts , without certainty in what part of the Matte they ſhould 

have the lame, a the ſpecial name of the Land, oz how it was bounded , and 

any certain of it, And afterwards the Queen granted 

to the ſaid ir Walter the ſaiv Waſte , and aſterwards the ſaid Mayo and 

by warrant of Attozney under the Common Seal,authozizey one A 

x to enter in the laid Wafte, and in the behalf of the ſaid Bayoz and Burgeſſes 

Ele&i0n- to make election of the ſaid moyety, cc. who did ſo accozyingly. And upon 

this matter given in evidence the parties did denturre in Law, and the Jury 

were diſchargey. And it was holden and reſolved by the whols Court, that 

the grant to the Maxoz, &c. was utterly void fo2 the incertainty of the thing 

granted: And if a common perſon do make ſuch a grant it is good enough, 

and there the Gzantee may make his choice where, &c. and by ſuch choice ex⸗ 

ecuted , the thing ſhall be reduced into certainty : which choics the G:antes 

canuot have againſt the Qneen , which difference was agreed by the whole 

Court : And it was further holven, that this grant was not only void againft 

the Queen her ſelf, but alſs againſt Sir Walter Hungerford her Patentee. 

At was further holden by the Court, that if a common perſon had made ſuch a 

grant. which ought to be reduced to certainty by Elecion,and the Cozpozation 

to whom the grant was made (ut ſupra ) ſhould not make their election by 

Attozney, but after that they were reſolved upon the Land, they ſhould make a 

ſpecial warrant of Attozney, reciting the grant tothem, and in which part of 

the ſaid Waſte their grant ſhould take effec,Caft, Weff, &c, oz by buttals, 
&c.accozding to which direaion the Attozney is to enter, &c. 


Trinit, 27. Elz. in the Common Pleas, 
XXXVII. Watts and Jordens Caſe. 
B Debt by Watts againft Jorden, pꝛoteſte continued until the Defendant 


was Out / lawed, and upon the Capias ut lagatum he appeared and ay” + 
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Albany and the Biſhop 
E St. Aſſaph- Caſe. 


ine, which was foundfoz the Plaintiff , and Judgement given accozdingly. Error. © 
And now came Jourden and caſt in a W2it of Crroz, and aſſigned foz Erroz, 
that he appeared upon the Capias ut lagat um, and pleaded to illue,the Dziginal 
being determined,and not revived by Scire facias,upon his Charter of pardon ; 
Anderſon Juſtice was of opinion. that it was not Erroz, foz that the @tatute of 
13 Elia. had diſpenſed with it, being after verdia;foz the woꝛds of the @tatafe 
are, Fo want of any Wait Dziginal 02 Jiddicial: Windbam Juſtice contrary, 
foz the @tatute doth not extend, but whert the Dziginal is imbeſelled , but in 
this Caſe it is not imbeſelled, but in Law determined, and atlaſt the Wait of 
CTrroz was allowed. 


XXXVIII. Trinit, 23. Elis. in the Common Pleas. 


12 Caſe was, A ſeiſed of Lands by his Will de tiſed, that his Erecutozs 
ſhould (ell his Lands, and dyed , the Executozs levy a Fine thereof to ons 


F, taking money 102 the ſame of F. If in title made by the Conuſee to the 


Land by the Fine, It be a good plea againſt the Fine to ſay, Quod partes ad . ds 
finem nihil habuerurt, was the queſtion. Anderſon conceived that it a:: f7* 
But by Windham and Periam upon Not-guiity; The Conuſee might hely 
himſelf by giving the ſpecial matter in evidence, in which Caſe the Conuſee 
ſhall be avjudged inznot by the Fine, but by the Deviſe : As by Windham. 
A de viſeth, that his Erecutozs ſhall ſell a Reverſion of certain Lands ,of which 
he dyeth ſeiſed; they ſell the ſame without deed, and good;foz the Uendee is in 
by the Deviſe and not by the conveyance of the Erecutozs :; See 19 H. 234 
And by Periam the Conuſee may help himſelf by pleading, as ld wha! in be 
the Feot ment 03 grant of Ceſtuy que * by the Statute of 1 R 


Devils. 


Trin. 27. Eliz. in he Common Pleas, 
XXXIX. Albany and the Biſbop of St. Aſſaphs Caſe. 


. bzought a Quare impedit againſt the Biſhop of St. Aſaph, who F 
juſtified foz Lapſe : The Plaintiff by Replication ſaid, that ar the 
ſix moneths expired, he pzeſented to the ſaid Bulhop one Bagſhaw, a Paſter of 
Arts and Pzeacher allowed, &c. The Defendant by way of Rejoynder fata, a. 
that the Church upon the pzeſentment to which the Action is bzqught is a 
Church with Cure of @onles , and that the Pariſhioners there are homines 
Wallici, Wallicam loquentes linguam & non aliam. And that the ſaid Bagſhaw 
could not ſpeak o underſtand the Welch Language,foz which tauſe he refuſed 
him, and gave notice to the Platatiff of ſuch refuſal,an» of the cauſe oft, c. 
upon which the Plaintiff did demurre in Law. And firſt it was agreed and 
reſolved by the whole Court , that in the computationsf the ſix moneths in 
fuch Taſes,the Reckoning ought not to be accozving to the Kalender, January, 
February, &c. but Secundum numerum fingulorum dierum, eight and 
twenty daes to every moneth : Walmeſley er jeant argued foz the Plains 
tiff,and he took exceptiori to the Ne joynder; foz in that the Defendant had de- Departure; 
parted from his Barre,foz in the Barre the Defendant intitles himſelf to the 
pzeſentment by reaſon of Lapſe, and in the Rejoynder he confeſſeth the pze- 

ſentment of the Plaintiff, and pleads his refuſal of his Clarke, and ſhews 

the cauſe of it ſc. the want of the Welſh Language, which is a Departure : 

And he cited divers Caſes to the ſame purpoſe, 27 H 8. 3. Infozfeiture- of 
Marriage, the Defendant pleaded the Feoffment of the * of the Yeir 

to divers perſons, abſq; hoc, that he dyed in the homage of the 

Plaintiff by Replication ſaid, that the ſaid Feoffment was made uſe 
the laid Anceſte2 and his Yetres , the Defendant by Rejoynder faith, 


Qusre impe- 


Albany and the Bilhop 
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the {id Anteſto2 did declare his Will of the ſaid Lands, the ſame was holden 
Departure, teʒ he might have pleaded the ſame in Barre, and 21 H 7. 17, 
18. and 37 H 6. 5. in Treſpalle the Defendant pleaded, that I S mas ſeiſed 
of the Land where, dec. being Lind de viieable, and deviſed the ſame to him and 
vis wetrs,the Plantiff by Replication ſald, that 1 S at the time of the deviſe 
was wit in ages: &c. The Defendant by Kezoynder (ald, that the cuſtom 
there is, that edery:one of the age of fiſteen years might deviſe his Lands,&c. 
the ſame wits holden a departure. : But to this Exception the Court took not 
much regard: But as ta the matter in Law, it was argued by Walmeſley, 
that the defect of the Welſh Langu ge alligned by the Deſendant in the pꝛe⸗ 
ſence of the Plaintiff is not a ſuſlicieat Cauſe ef retuſal ; foz notwithſtand- 
ding that it be convenient that ſuch a Pꝛeſentee have the knuwlenge of ſuch 
Language, pet by the L:w of the Land, ignczance of ſuch Language, where 
the party h.th moze excellent Languages, is net auy diſability; and therefoze 
we ſce,that many Biſhops in Walcs, who h § the pꝛintipal Cure of Doulcs, 
are Englich nun; and the Welſh Language may caſily be learned in a ſhozt 
time by converſe with Welſh-men: And the Statute of 1.Eliz which eſtablich⸗ 
eth the Bock al Common P2ayer, c2daineth, that the ſaid Bock of Common 
Pꝛaver hall be put in uſe in all the Pariſh Churches of Eng and Wa. withaut 
any pꝛoviſion there foz the tranſlation of the ſaid Cock iato the Welſh Lan⸗ 
guage. But afterwards by a pꝛi vate Ad it was done, by which it is eaacted, 
That the Biſhop of Wales ſhould pꝛocure the Cpiſtles and Goſpels to be 
tranſlated :. and read in the Welſh Language, which matter bur Pzeſentee 
might do by a Curate well enough: And he conceived , that by divers @ta, 
tates, Aliens by the Towmon Law were capable of Benefices. Dee the @ta- 
tute of 7 H 2. Cap. 12. 1 H 5. Cap. 7, 14 H 6. Cap. e. and befoze the 
(aid laſt Statute Ar ich men were capable of Benefices. Gawdy Serjeant 
contrary ; and he confelſed , that at the Common Law the defects afozeſaty 
were not any cauſes of refuſal ; but now by reaſon of a patvate Act made, 5 
Eliz. Entituled, An Ac made foz the tranſlating of the Bible,and of the Di⸗ 
vine Service into the Welſh tongue, the ſame defec is become a good cauſe of 
refuſal; in which Ac the miſcheif is recitey, viz. That the Inhabitants of 
Wales did not.underſtand the Language of England, therefoze it was Enaded, 
Chat theBiſhops of Wales ſhould pzocure ſo many of the Bibles and Bocks of 
Common Paayes to be impꝛinted in the Welfh Language, as there are Pa⸗ 
- riſhes and Cathedzal Churches in Wales, and ſo upon this Statute, this im, 
ion is become a good cauſe of refuſal. And he likened it to the Caſe of 
Coparceners and Joynf-tenants, who new, becauſe that by the Statute of 32 
H S. Joynt⸗tenants are equally capable to make partition as Toparceners 
were by the Common Law; NewPartiszon betwixt Joynt-tenants within age 
is as ſtrung as betwixt Parceners within age. But as to that payment it wag 
taid by the Lom Anderſon, that it is very true, that upon the ſaid Statute th; 
want of the Welſh Language in the Pzeſentce is now become a good cauſe of 
refuſal,but becauſe the ſaid Act being a pꝛivate Ac hath not been pleaded by 
the Pefenvant, we ought not to give our Judgment acco2ding to that Ag, but 
accyzving to the Common Law. Another matter was moved, becauſe here 
appeareth no ſufficient notice given to the Patron after the ſaid Kefuſal , foz 
the-Plaintiff did pꝛeſent the thirteenth of Auguſt (the Church voyding the 
fourteenth of March befoze ) the nine and twentieth of Auguſt the ſir mcnths 
expired; the fourth of September the Defendant gave notice to the Patron of 
the refuſal, and the fourteenth of September was the Collation , and it was 
laid by the Lozd Anderſon , that it appeareth here, that there are two and 
twenty dayes between the Pꝛeſentment and the Notice, which is too large a 
delay: And the Defendant hath not che wed in his Plea any cauſe foz the ju; 
Kifying 02 ercuſe of it, and therefoze upon his own ſhewing we adjudge him to 
be a viſturber.; Der 14 H 7. 22. 15 H 76. and note by Periam, it was ad- 
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hunvzed pounds, to be paid in fozm following,twenty 
St. Michael, — — covenanted and granted 


ic Deies, the n 
1 —— until ſuch time as the ſaid 1 $, — 
to2s o Adminiftratozs ſhall make default in payment of any of the ſaid 

Beirs and Þac- 


: 5 and 
it over to Heirs, quouſque the money be and after 
is paid: 1 52. ay 
ants Inne, they were of opinion,that now 1 


which accrued to him by the firſt Andenture and 
paſſed by the ſaid Indenture of bargain and ſale, 
is attrued to him by the latter limitation after the debt 
in eſſe at the time of the bargain and ſale ; but if the conveyance | 
and ſale had been by Feoffment 02 Fine, then it had been otherwiſe, foz by ſuch 
conveyance all uſes and poClibilities had been carried by reaſon of the fozcible 


operation of it. 


Will. 28. Ez, In the Kings Bench. 
XLI. Taylor and Moores Caſe. 


Aylor bzought Debt upon an Dbligation againſt Moore, whe pleaded in 
barre,upon which the Plaintiff did demurre, and the Court awarded 
Plea in Barre good, upon which Judgement the Plaintiff bzought a 
of @rroz,andaCligned Erro in this, that the Barre upon which he had de- 
murred,as inſrffictent,was adjudged good : Upon which now in this W 
Erroz the Barre was awarded inſufficient , and therefoze the 

verſed : But the Court was in a doubt what Judgment ſhall be given 
Caſe,viz. whether the Plaintiff ſhall recover his debt and damages, as if he 
had recover'd in the firſt Acton,o2 that he ſhall be reffozed to his Aion 


&c. And Wray cited the Caſe in 8 E 4. 8. and the Caſe of Attaint 18 EA. 
9. And at laft it was awarded, that the Plaintiff ſhould recover his debt any 
damages : ſee to that purpoſe 33 H 6. 31. H 7. 12, 20. 7. Hu. Dyer, 
235. 


1 Hil. 


is Error, 


yeh and Her 


Ss! and Aſiwicks 
woods Caſe. Caſe. 


Tender to te- 
deem a Mott- 


gage. 


* | Hall. 28. Eli. in the Kings Bench. 
XLII. Higham and Hare woods Ce. 


N an E jectione firmæ the Caſe mas, that one Butty was ſeiſed of the Land 
where, cc. and alſo of a Meſſuage, with which Helluage the ſaid Land had 
otcupied, time out 


been uſually of mind,&e. and being ſeiſed lying ſick com- 
ned a @crivoner to be-bzought to him, and the ſat» Scrivener being 
bzonght to hum, — — neg . 228 
poke yon Lands im Weſterfield ſhould be ſold by his Executozs; and the 
Werivener in makiag of the Will penned the matter in this manner: JI will 


that my houſe;with all the appurtenances, ſhall be ſold by my Erecutozs;Bucey 


ved, the Execntozs ſell fozty acres of the ſaid Land to the Defendant ; and 
all this matter was found by ſpecial verdi, and it was moved by the Plain⸗ 
Countel, that the ſale of this Land by the Trecutazs is not warranted by 
the Mul: Another matter was moved, ſcil. admitting that the Erecutozs 
have anthozity bythe Will to ſell the Land, if the ſale of parcel of the K and 
de good and warrantable: As if J make a Charter of Feoffment of ten a- 
cres, anda Letter of Attozney to make livery of them ts the Feaffee, if the 
Attozniey makes ſeveral liveries of the ſeveral acres the ſame is void: But 
v Cook the Caſes are not like, fo in the Caſe put he bath aſpecial Commiſ- 
nion in which the party to whom, and all the other circumſtances are ſet yown 
certainly,contrary in the Cale at the Barre, there the Commiſſion is gener al 
x. and peradbenture the Erecutozs ſhall never find a Chapman who will 
contract with chem tin the whole. And afterwards upon conference amongſt 
the Junges, Clench, Gawdy and Wray, it was roſolved, that by this deviſe the 
— ts nem mie me — ſale alſo by 
is warranted by the Will, foz by Wray, theſe wozns, with all the ap⸗ 
are effectual and emphatical wozds to enfozce the de viſe, and that 
extend to all the Lands eſpecially; becauſe it is found, that the Te ſtatoz 
—— the @crivener his Inftructions accozvingly: And afterwards Judge⸗ 
was giver againft the Plaintiff. See 3 Eliz. Plowd, 210, Betwixt 
Sanders and Freeman, there the Deviſe is pleaded in this manner. Meſſuagiam 
cum PRE ad illud ſpectantibus in perpetunm in villa de Arthing- 
Wort. 


init, 28. Eig. in thè Kings Bench. 
XLIII,. Watkins and Aſtwicks caſe. 


12 unt jectione firmz,it was found by ſpecial verdict, that one Maynard was 
and made a Feoffment in Fee upon condition of payment of money 
on the part of the Feoffo2 by way of Poztgage at a certain day, befoze whi 
day the ſaid Maynard dyed, his Hon and Heir being within age, afte at 
the day of payment limitted by the Hoztgage , a ſtranger at the inſtance and 
requeſt of the Mother of the Heir tendzed the money to the Poꝛztgagee in the 
name of the Heir being within age, who refuſed it. And it was reſolved by 
the whole Court, that the ſame is not a fuffictent tender to redeem the Land, 
accoꝛding tothe Woztgagee , fo2 it is found by the Jury, that the Heir at the 
time of the tender was within age, generally, not particularly of ſix oz ten 
peares, &c. then it might well ſtand with the verdic, that the Heir at ſuch 
time was of the age of eightcen oz nineteen yeares,at which age he is by the 
Law out of the Ward of his Mother, oz any other prochin amy, in which 
Baſh Caſe 
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. and Wroths ' | 
Caſe. 35 


Caſe it is pzeſumed in Lam that he hath diſcretion to govern his ewn affairs : 
and in this Caſe the Mother is but a ſtranger, foz the Law hath eſtranged the 


r from the government of the Heir; but if the Jury had found that the 
Yeir at the time of the was of fender age, viz. within the age of four- 
teen yeares, in which Ee by Law he oaght to be in Warv, in ſuch Caſe the 


tender had been good. 


Tris. 28. M. in the Kings Bench. 
XLIV. Lepur and Wroths Caſe. 


A Replevin by Leput againſt Wroth ; and declared upon a toztious taking 

in Burnham in the County of Eſſex ; the Caſe upon the pleading was, Replevin, 

that Robert Earl of Suſſex was ſeiſed of the Bannoz of Burnham in Fee; and 

leaſed the ſame to the King foz one and twenty peares,and afterwards the ſaid 

Carl dyed,by which the ſatd Pannoz deſcended to Thomas late Earl of Suſſex, 

and he being ſeiſed : 4 and 5 Phil. and Mary it was Enacted by 

That the Lady Frances, Wife of the ſaid Carl, by virtue of the ſaid Ag of 

Parliament ſhould have, hold and enjoy, &c.- during the | 

ſaid Frances, fo2 and in conſideration of the Joynture of the ſaid Frances the ä 

ſaid anno: Pzovided alwayes, and it is further enaced, That it would be * — 

lawful foz the ſaid Earl, by his wziting indented, dime ſſionem vel 

facere pro termino 21. annorum vel infra de b 1917 Manerio pro 
m 


annyali, it quod aper omnes & ſingulos bujuſmodi dimeſſionem & Gin 
vas W conſuetus vel eo major & ampliot reſervaretur, and that 


antiquus 

every fuch demiſe ſhould be of fazce,and effectual in Law it the lain Fran · 
ces foz term of her life,if the ſaid term ſhould lo long : And further 
the ſaid Ac gave to the ſaid Frances, Diſtreſſe, Avowzy,Covenant,&c, againit 
ſach Lefee , and foz the ſaid Leſee againſt the ſaid Dame; And afterwards 


the ſaid Thomas, the ſaid fozmer Leaſe not expired, leaſed the ſaid Pannoz ta 
Word th Dale ty ons ee ED I ET at 
Michael next following (and note the Leaſe was made the third of A 
foze ) renvzing thzee hundzed and fozty pounds per annum, which was 
tus amplior antiquo & uſuali. Popham Attozney general argued,that the 
Leaſe did not bind the ſaid Lady Frances, and that foz two Cauſes: 1. becauſe Leaſes. 
it is to begin at a day to tome: 2. becauſe it was made, 1 fozmer Leaſe being 

in eſſe, and he argued much upon conſtruction of Statutes to be made nat ac- 
coding to the letter, but accozding to the meaning of them : And he cited a 
Caſe upon the Statute of 2 H 5. 3. by which it is Enaced, that in no Action 
in which the damages do amount to fozty marks, any perſon ſhould be abmi 
to pale in tryall of it, who had not Lands oz Tenements of the cleare 
value of fozty ſhillings, yet the ſaid Statute ſhall not be by confirucion ex- 
tended, where ia an Action between an Engliſh-man and an Alien, the Alien 
pzayeth medietatem linguz ; and yet the @tatute is general: do in our Caſe, 
{though this pꝛi vate Ac doth not ſeem to pzovide expreſly but fo2 two things: 
1. the number of the years,21, & non ultra: 2. antiquus redditus vel eo am- 
plior,yet in reaſon and good underſtanding we cught to think, that the intent 
of the Ac was, that the ſaid Pannoz ſhould now come to the ſaid Lady Fracs 
ces ſurtharged with Leaſes in Reverſion,oz to begin at a day to come,foz i 
this Ac the ſaid Carl might make a Leaſe to begin thzee moneths after, 
the ſame reaſon he might make a Leaſe to begin twenty years after, and alſo 
to begin after dis death. It hath been objected, that the Lozd realurer had 


ol e made Leaſcs in Reverſion : I know the contrary to that, foz every ſuch 
Leaſe is allowed by a Bill aTigned,and not by the ozdinary Commiſſon afoze- 
F 2 


ſaid; 
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Copy-hold. 
Surrender by 


Entry, 
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Traubl: fie 4 and 110#- 
3 b/ eld. Caſe. 
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Lid, the Words 5 of our Act « are, Demikiones facere pro termino 21. annorum, 
tyat hal be meant to begin pzeſently : As if I leaſe to you my Lants fez cn 
and twenty peares. ii ſh.ll be intended to begin p2eſently ;and he cited the Caſs 
bctwirt Foxe and Collier upon the Statute of 1 Eliz, concerning Leaſes made 
by Bichops: Chat fcur pears of a fozmer Leaſe bei being, the Biſhop lea⸗ 


{cd [cz one and twenty years, the ſame was a gocd leaſe, notwithſtanding tde 


ſa met leaſe , foz the leaſe began pꝛeſently betwixt the parties. And it hath 
been adjudged, that a leaſe foz yeares by a Biſhop,to begin at a day to come. is 
utterly void. And he cited the Caſe of the late Barqueſſe of Northampton, 
who by ſuch an Act of Parliament as curs was enabled to make leaſes of the 
Lands of his Wife foz ene and twenty ye-res,and of the ſaid Lands an ancient 
1:aſe wis made befoze the ſaid Act, which was in eſſe, and befoze the expirati⸗ 
oa thereaf,he mada a leaſe by virtue ef the ſ d Act to comuignce after the ex⸗ 
Hir. tion of the foamer leaſe, aud that icaſe-was allowed to be a good teaſe, wars 
canted by the (aid Statute, becauſe that the firſt leaſe, which was in eſſe wi 
oct made by fezce of the ſaid Act, but if the ſaid fozmer leaſe had been 
8 virtue of the ſaid Statute , the ſeccond leaſe had been utterly 


XLV. Trie. W. Ex. in the Kings Bench. 


| Copy/holder of the Pannoz of the Earl of Arrundel did ſurrender his 
cuſtomary Lands to the uſe of his laſt dil, and there by deviſe the 
to his youngeſt Don and his Yeires' anddyed, the yourneſt Son being 
3 to one to de admitted to the Land in the 
an yi ets 141 FHN 

to whom d it foz the payment of 
nf wean ws gn b Ae 


Court 
Kt ſea Stewart gutohe pat ava the 
Leſſee foz years cannot ſurrender by A 
e and a letter of Attozney to another to de 


Trin. 8. Eliz. in the Kings Bench. 
"XL VI. Troublefeild an Troublefeilds Cf. 


Ty p. Colt al, tha t a Copr / holder did ſurrender to the uſe of his Mil, 
See bene ed the Land to his Wife foz2 life , the remainyer over - 
to his fon in tail, and dyed. the Wife entred, and dyed, a ſtranger did intrune 
and thereof _ thzee pope of ay rag — 
pos hs e; upon one d Feofees in 
Lands ſo deviſed, and made a leaſe of the whole Land: And 
by Slevch and Wray it was a good Entry faʒ the whole, and by conſequence, a 
's of the Whole, Gawdy contrary : Note, all the Lands were in ene 
Det 16 Eliz, Dyer 337. gH 7. 25. 
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Parmort and Griffina's Caſe. 
Partridge and Partridges Cale. 
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Trin. 28. liz. in the Kings Bench. 
XLVIIL. Parmort d Griffina's Caſe. 


an Obligation by Parmort againft Griffina a Perchant- Debt. 
lendant pleaded, that the Obligation was made upon condi⸗ 
tion fog the perfozmancs of certain Cobenaats contained 
deutures, and ſhewed what,&c. and allenged further, 


* „ 


The Queen againſt 
Vaux and others, 


—_—_— 
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Mich. :8. and 29. Ex. in the Common Pleas, 
XLVIII. Partridge and Partridges Cafe; 


$ Dower by Partridge againſt Partridge, the Caſe was, that Land was gi- 
RK ven to the Father foz life,the reverſion to his @on and las lite, the re- 
miner tothe right Heirs of the body of the Father: Father any on 
ſoyn in a Feofment to the Unckle in Fee, ſcil. to the Bzother of b 
The Unckle fakes a Wife, the Father vyeth, the Don being his Yeir in tail, 
the Un«kle dyeth without iſſue, ſo as the Land deſcendeth to 

to his Unckle, againſt whom the Wife of the Unckle 
was moved.if the on being Heit in tayl to his Father, and 
Unckle,fo2 the Fee deſcended, be now remitteyefoz then no 
the Wife of the Anckle. foʒ the eſtate of which ſhe demanys Dower is 
but ifthe livery in which the Don joyned with his Father be the 
Don, the ſame lyes in his way in the impediment and pzeventing of the Re- 
mitter, (6 as during his life he ſhall be avjuvged ſeiſed of the Lands in Fee- 
fimple by deſcent from his Unckle : Then Dower lyeth , fo the ſame eſtate 
is inherited,of which the TU ile demandeth her Dower: And the Court doubt⸗ 
ed,if it were the livery of the Mon 02 not, And note, that the Feoftment was 
without deed. det Dyer 16 Eliz. 339. 


Duwet, 


Mich. 29. and 29. Elia. in the Exchequer. 
XLIX. The Queer againſt the Lord Vaux and others. 


Bill of Intruſion was bzought foz the Queen againft the Lozd Vanx, 1,cruGon. 
Rich. Vaux, and Hen. Vaux , ſuppoſing to have intruved into the Rectozy 
and 


A 


The Queen againſt the Lord 
1 DV anx, & c. 
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onage of Ethelborough in the County of Northampton, and ſhewed 
the time of Hen. the fourth, the Colledge of Saint veter of Ethelbo⸗ 
rough was founded at Weſtminſter, in the County of Midd. by the name, Do- 
capi & capituli, and ſhewed further, that the Rectozy of Ethelborough, w.s ap- 
pꝛopziated to the ſaid Colledge, and that afterwards by the Statute of 1. E. 6. 
the ſaid Colledge was diſſol ved, and the ſaid Recozy,amongſt other poſſefſi- 
ons of the ſaid Colledge, came to the hands of the ing, and that the Defen- 
dants, r. Eliz. intruded into the ſaid Recozy, and took one thuuſand hee p. one 
thouſand Cal ves, and one thouſand Loads of. Cozne , bona & catalla ditz 
Dominz Reginæ provenientia ex decimis rectoriæ predict. apud Weſtm. pre- 
dict. The Defendants pleaded, &c. That the ſatd Colledge of Echelborough 
was founded in Ethelborough, &c. per nomen Decani, canicorum, & fratrum, 


-&c. who leaſed the ſaid Recozy lo appzopzlated to one Clark foz fozty ſir 


pears, in Anno 30. H. 8, who aligned the ſame to the Defendants,by fozce of 
which they julkified the taking at Ethelborough, abſque hoc, that the ſaid Col- 
ledge of Saint Peter in Ethelborough, was founded, per nomen Decani and ca- 
pituli Eccleſiz Sancti petri de Ethelborough, at We ſcminſter afozeſaid, & abſ- 
que hoc, that they took the ſaid Sheep, &c. at Weſtminſter, &c. Upon 
which the Queens Attozay did demur in Law. Manwood cheif Bron argu- 
ed; that Judgement ought to be given foz the Queen: Trception hath been 
taken to the Jnfozmation,becauſe mention is made in it of a Colledge, and it 
is not ſhewed what perſon ws the Founder; And aiſo an appzopztation is 
alleadged of the Rectozy afozeſaid to the ſaid Colledge, and the Appzopziation 
is not ſhewed certain, who was Patron, Oꝛdinarp, &c. as to that he argued, 
that the alleadging of the App2spziation and foundation, is but matter of ſur, 
pluſage, and therefoze the inſuffictency of alledging the ſame ſhall not pzeju- 
dice the Queen, fo it had been ſufficient to ſay, That the ſaid Colledge of 
St, Peter, was ſeiſed of the Rectozy afozeſaid, and then te ſhew, the Sta⸗ 
tute of Chauntries, 1 E. 6. andthe ſame is a good title foz the Queen. The 
polſeCion of the Colledge, and the Diſſolution of it by the @tatute : Foz 
this Bill of intruſion is but in the Nature of a poſſeCozy action, as an agion 
of Treſpaſs, in which caſe it is ſufficient'to make title to the poſſeTion only, 


— without relying upon the right, but as to the curitus and cract pleading of an 


ion, 02 a foundation, it needs not in this caſe , foz admit that the 
Colledge were not well and duly founded, vet ſuch pleading is ſufficient, foz a 


Colledge in Reputation is within the Statute of 1. E. 6. and where the party 


claimes by oʒ under ſuch Foundation, there Foundation ought to be certain- 
ly chewed not 'pzeciſely, but conveniently, not as we plead a common Reco- 
very, but as we plead the creation of a Biſhop, ſcil. debito modo præſectus. 
without chewing the particulars of the creation; ſo if an Abbot will plead 
in diſcharge of his Houſe of a Cozody, he ought to ſhew the F :undation, and 
convenient certainty, which ſee L. 5. E. 4. 118, Robert Milam founded the 
Abby of Leiceſter, and conveyed the right of the Patronage and founderſhip 
to the King by Attainder, and the ſame was good pleading, without ſhewing 
the particulars of the Foundation ſpecially, ſo 3 H. 7. 6, in the Caſe of the 
P2iozy of Norwich, the pleading is, quod Prioratus de Norwich eſt de funda- 
tione 'Epiſcoporum. Norwich, foz in ſuch caſe, refert quis fic Fundor, ſo the 
King be not Founder; but in our caſe, non refert quis fit Fundor, fo whoſoe- 
ver be Founder, whether the King, 02 a Subjec, all is one, the Statute in 
both Caſes, gives the poſſeſſions to the King : And as to the caſe of Appꝛo⸗ 
p2iation, the pleaving thereof is well, if it be conveniently chewed in cafe 
where the party who ſhewes it. claimes by ſuch Appzopziation, as 6. H. 7. 14. 
11, H 7.8, Concurrentibus his qui de jure, &c. without Chewing the particu- 

lars of the App2opziation. Now in our caſe, the Queen is meerly a ftran- 

ger to this A ppꝛopꝛiation, and ſhee doth not c laime by it, but the poſſeſſion of 
the Colledge is the title of the Queen, by the Statute of 1. E. 6, andtherefo2e 
| it 


JD 


» 


The Queen againſt the Lord — 
1 Vaux, Oc. 


it ſulficeth, foz the Qucen to ſhew that the Coltedge'wasſeiſed; &c. wt 
making mention of the manner of the Appzopztatton ; And as ta the tr 
of the County, he conceived, that the Coonty is not tra verſable in this rate, 

foz when the tythes are ſevered from the nine parts, they are preſently veſted Traverſe 
in the party who hath right, and they are things tranſibq2y,and alſo the taking 
ao foz the party may take them in any place as well as in his cm Pa- 
rich, ſci!, as well at Weſtminſter, where the Queen ſuppoſeth the taking, as 
at Ethelborough where the Defenvant doth juſtify, &. and in ſuch taſes the 
place where is not traverſable, See 9 H 6. 62, G;. by Babbingron, 35. H. 6. 
5. In Lreſpaſſe of Goods taken in the Pariſh of Saint Clements, in the 
County of Midd. the Defenvaut did jtrftify by buying in open Market in the 
County of Eſſex, there needs no traverſe; fo2 the Defendant hath made title 
by an open Parket, 34. H. b. 15, 16. In Drefpaſſe.of Battery at Din the 
County of Eſſex, the Defendant pleaded, that the Plaintiff made an aſſault 


took them at Coventry, and that traverſe 
dant by ſuch a gift might juſtifie the taking of the G 
well as in the place where the gift was made, but 1f 
tendant had pleaded, that the Plaintiff delivered the 
at London to deliver them over to A, by fozce 
them at London, and delivered them over accozdingly, in ſuch 
fendant may well traverſe the place ſuppofed by the Declaration, . 


dered to him the ſaid goods at London, by fozce of which he took them at Co- 
ventry, fo the poſſeſſion is confeſſed by the firſt delivery of the goods at Lon- 
don, t the ſuppoſal ot the Plaintiff of a taking in Coventry, and the juſfifica- 
tion of the Defendant of a taking byreaſon of a delivery at London, cannot 
tand together. But if the Defendant plead, that the Plaintiff gave to him 
the goods at London, by fozce of which he tosk them there, there he may take a 
traverſe to the place ſappoſed by the Declaration,foz by the gift it is lawful to 
the Defendant to take the goods in any place. Do ſer 19 H 6: 35, 
Impaiſoament ſuppoſed in the County of W, the Defendant doth as 
Sheriff of the County of B. by fozce of a Wait to dim direcedtoattachthe 
Plaintiff,and ſo he attached him and impziſoned him at C in the ſaid County 
of B, there the Defendant traverſed the County ſuppoſed by the Declaration, 
koʒ otherwiſe he doth not meet with the Plaintiff, and the authozity of the De⸗ 
fendant doth not extend to the County ſuppoſed by the Declaration. See alſo 
to the ſame purpoſe 22 E 4. 39. by Huſſey, where the difference is taken 
when juſtification is by reaſon of a Warrant to take goods in any place 
whatſoever,and where in a place certain,as to the traverſe of the Foundaticn, 
abſq; hoc, quod predictum Collegium Fundatum tuit per nomen Decani, & C- 
pituli Eccleſia collegiatz Sancti Petri de Echelborough apud Weſtm. he — 

c 
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The Queen againlt the Biſhop — 
yr pry er Scot, 1 Caſe. 


— 


— —— —— —— — 


Fines levyed. 


. eie. 


Thouly ve, abſque hoc, quod collegium p 


Nee int. At Queen bzcught a Quare impedit againſt the Biſhop of Londen, and 


Office trove, 


was not alledged, fez the placing of the laſt wazvs of 
Weſtminſt . in the end of the traverſe ſeems by common 


traverſe , that the Defendant 

hoc, quod Decanus &- Capitulum Ec- 
' was ſeiſed, foz the cozpozation mentioned 
in the Bill, and that which is mentioned in the Bar, are not all one, but diſler 
in this manner, ſcil. in the Bill the Dean and Chapter, &c, in the Bar the 
Dean, Cannons, and Bzethzen,and perhaps there are two ſuch Cozpozations, 
and then both cannot be ſeiſed, and therefoze upon the ſciſin of one of them, the 
traverſe ſhall be taken : And afterwards Judgement was given foz the 
Nueen. N 


ſtet, per nomen, &c. But the moſt 


Mich. 28. and 29. Elix. In the Common Pleas. 
L. The Queen, againſt the Biſhop of Lowdow, and Scot, 


oſſe, holden 


nere. 
Queen in chef, al 

Quare impedit, queſtion 
- And it was argued by the whole Court. that 


ingr 


laſt caſe the Queen ſh:1l have the meane pzofits from 
facias returned, but in the firſt caſe from the time of the office 
that Stamford prerogative, fol. laſt but one, 8 E. 44. It was alſo moved, if 
Queen intituled to the pzeſentment as above, par doneth to the Conuſee 
Alienations without Licence, and Intruſlons, if the eſtate of the Incumbent 
be there by confirmed,but the Court would not argue that point, but it was ad- 


jozned untill another day. 


Mich, 28. & 29. Eliz. In the common Pleas, 
LI. Braybrouks Caſe. 


TH Caſe of one Braybrook was moved, which was, Land was given to A 
foz life, the Remainder to B foz life, the Remainder to the ſaid Braybrook 
in Fee: B being in poſſeſſion le vyed a Fine to a ſtranger, ſur conuſans de 
droit come ceo, &c. A dyed, if now Braybrook might enter foz the fozfei- 
tare, was the queſtion : And it was agreed by the whole Court, that by that 
Fine the Remainder in Fee is act touched, ez diſcontinued, but becanſe B had 
done aß much as in him Ley foz the piſpoſing of Fee-ſimple by the Fine, and 
bath taken that upon him, the ſame amounts to a fozfeiture : And it was alſo 
agreed by Anderſon and Periam, that if Tenant foz life in poſſeſſion levyeth a 
Fine, &c. if the Leſſo2 doth not enter within five years after he ſhall be 
baunden : Windham contrary, foz by him it is in the election of the Leila; to 
re-enter immediatly foz the fozfciture, oz to expea the death of the Leſſee. , 

| Mich 


Willſhalge and Davide: Hewly and Broads 41 , 
Caſe. 3 Caſe. 


Mich. 28. & 29. Eliz. It the Exchequer Chamber. 
L 11. Willhalge and Davidge: Caſe. 


Ilſhalge bzought Erroz in the Exchequer Chamber, upon the Statnte 
WI 27, Eliz, Cap. 8. againfs Davi a Judgement given in the 
Kings Bench, Hill. 28. Eliz. and aſſigned fog „that where Davidge had 
heretofoze bzought Debt againſt the now Plaintiff, and declared upon diverſe 
| Contrada, ſcil. that he hay ſold to Willſhalge ſuch Þerchandizes tn ſo many 
Poztagues, and luch Porchandizes koz lo many Dacats,which f among 

ted to ſeven hund zen pounds Sterling. which ſum he demanded, ſcil. in Ster- 
ling mony, and not in Ducats and Portagues, accozving to the Contrad , 
upon the Declaration the ſaid Willſhalge had demurred in Law, and the 
Court gave Judgement foz the Plaintiff, foz it is in his election to di vide 
debt in which of thoſe Coynes he pleaſed, either in the pzoper coyne 
Contract, on of Sterling, ſcil. in currant mony. And afterwarys the ſaid 
ment was affirmed. 


Aich. 28. & 19. Eliz, In the Exchequer: 
E 111.” Hebly aud Broad: Cale. 


Broad in the Kings Bench, and declared, 7. f. . 
— 5 — S clauſum ſuum fregi — 
pleaded to Ine, and it was fondo the Plain, evi 
was objected in ſtay Rn To cone — good, fu it az 

„ upon ſhewing Plaintiff . 
ought to be bzonght againſt another alſo, not named in the W — — 
appears of the own chewing, the Declaration was not 
and notwithſtanding that ſaiy Exception 


Cane matter — And there the Caſe of 2 H. 7. 16. 17. was cited; Error. 


him, the Declaration is good enough : And it was 
all, that now this defect after Uerdic is helped by the Statute of 18. 
foz it doth not concerne ſubſtance but only fozme ; And afterwarvs the 
Judgement was affirmed. 


Mich; 


_ 


ed . ——_— Hd 


Wood and F oſters 


Caſe, 
Mich. 28. & 29. Eli In the Common Pleas. 
LIV. Wood and Foſter: Caſe. 
Ood bzought a Replevin againſt, Humfrey Foſter and others, and made 
Replevin. Wis plaint of the taking of one thouſand Cattel;Fofter pleaded, Non ce» 


"i t the pzoperty was in another ; upon which matters they 
hogs bag —＋ as ants the firſt (ne, the Caſe upon the Evidence was: 
ty at the late Loꝛd Windſore was poſſeſſed of certain Sheep , and by his Will 
veviſedthemunto Eliz. his Daughter foz her advancement in marriage, and 
of his di ill made his Wife dis Executrix , and dyed, his Wife tock to her 
one Puttenham;who be iilg thus poſſeſſed leaſed the ſaidSheep with a 
foz eleven years by Andenture, upon which it was agreed between the 


. es, that the Lefſee Hauld keep lo much of the Rent reſerved upen 


the laid Leaſe, to buy therewith ſo many Cattel over, ſo as the whote ſtock of 
the laid Sheep upon the ſaid Farm ſhould amount to the number of onetheu- 
ſand Catteil; and the Leflee alſo covenanted to vc ild and renter tothe ſaid 
puttenham at the end of the ſaid Term one thouſand Sheep between two years 
ſhozne,and four years ſhozne, Afterwards Puttenham by his deed gave unto 
one A, whe had married theſaid Eliz. the ſaty one thouſand Cattel, to hate 
them alter the ſaid Term; the Term expired ; Putten ham ſold and granted 
them unto Wood, who bzought them away with him And the ſaid A pꝛeten⸗ 
ding that the ſaiv Sheep paſſed to him by the ſaid grant of Puttenham during 
the ſaid Term, ſeiled them, and the ſame was noRanter as they were dziven in 
the high / way, unde magna contentio orta fuir between the ſaid parties, the one 
charging the other with fellony,wherenpon the Conftable of the Town where, 
&c, the ſaid matter would grow to an Outrage, ſeiſed the ſaid Cats 
tel as goods,and afterwards went to the houſe of the ſaid Foſter, which 
was near unto the high-way , and asked his adviſe upon the matter, but he 
would not medvle therewith : Afterwards one Perkins. who had beught the 
ſaid Cattel of the ſaid A, tame to Foſter, and ſhewed to him, that the high-ways 
there were not ſufficient foz paſturage of the ſaid Cattel until the ſaid contro⸗ 
ver ie be determined, and pzayed that the Cattel be delivered to him the ſaid 
Perkins to keep in the mean time, to whom Foſter anſwered, that if the ſaid 
Perkins would find ſufficient ſure ties to deliver back the Cattel to him who 
hav right, that he would be content the ſaid Perkins ſhould take them; wheres 
nporthe ſaid Perkins was bound to Foſter to that purpoſe, and took away with 
him the ſatd Cattel. And it was alſo given in Evidence, that the ſervants of 
the ſaid Foſter had ſeiſed the Cattel fo2 the uſe of their Mater. And by the 
clear opinion of the Court upon the whole matter ſhewed , Foſter, Non cepit, 
and accozving to ſuch direction of the Court the Jury found. that Foſter, non 
Cepit; and as to the matter of pzoperty, the Court was clear of opinion, that 
the grant made by Puttenham of the ſaid Cattel, during the Term, was utter⸗ 
ly void, . 2 Putrenham during the ſame Term had net in the ſaid C ottcl eithet 
a general oz a ſpectal pzoperty,no2 alſo after the Term, but if after the Term 
expired, the Leſſce will net atcoꝛding to his covenant deli ver to Puttenham one 
thouſand Sheep then Purtenham is put to his Action of covenant , ſe: here the 
Leſſee was bound to deliver to Puttenham at the end of the Term not the ſame 
Cattel which were leaſed, but ſuch a number of Sheep, and the ſame tught to 
be between two yearcs ſhozne,c nd fcur yeares ſhezne , which cculd not be the 
Sheep demiſed,foz they did exceed ſuch degree befoze the end cf the ſaid term, 
and then the grant of Puttenham during the Term is meerly void: And then 
when after the T erm,the Leſſee,acco2ving to the covenant,velivered toWood 
one thouſand Sheep, he might well ſell them to the Plaintiff ; And ſuch was 


the 


j 


———— XXau4a ac ca: .D£<ca_ oc mw. cc —_—  — 


Carters. | EIS arid Fella- 43 


Caſe. myes Caſe, 


. that it I p. 
1 toanbiis Aid Waves, now upon Rice Windham, Out I prope 
maines in me, but that cannot be pzoperly ſaid a Pꝛoperty, but rather the polli⸗ 
bility ofa Pzoperty which cannot bo granted over. Dee 11 H 4. 1959, 198, 
12 E4. 10.11. In the ſame plea it was alſo helden, that in a Replevin whers 
the plaint is of one thouſand Beafts, and the Defendant juſtifies by reaſon of 
p2operty , upon which the parties are at iſſue; Now upon the Evidence the 
Defendant may ſur miſe a leCer number of Beaſts, and d2tve the Plaintiff to 
pzove a greater number then that which the Defendant hath confeſſed upon 
the Evidence. Notwithſtanving that the number ſet down in the plaint be 
by the plea of the Defendant quodum modo avmitted , and the leſſer number 
ſurmiſed,and the contrary not pzoved ſhall go in mitigation of the damages, 
and the Jury ſhall contoʒm their verdict in the right of damages,accozding to 
the p2oof of the number, notwithſtanding that the number ſet fozth in the 
plaint be not by the Plea denyed by the Defendarit, and ſo it wes put in ure in 
this Caſe : fo the aint was of: the taking of one thouſand Cattel , — 
poof extended but to eight hunden ſixty five. tte allo in the ſame Nan 

was holden; that whereas one Choc k was returned upon ſeveral Jaries in 
ſeveral Courts at Weſtminſter, ang both the Jurtes are avjouraedto one day 
now in which of the ſaid two Courts'the ſav Chock ws fwepn, he hall be df 
charged of his attenyanice at the . | 


Mich. 38. and 39. liz. * Common ples, | 
WW. 


LV. *Canters cet. 
bzought an Acion upon the Caſe amin $, ano pelare, that 


Arter 

— — certain Lands foz pears, the — 

the Mile of the Plaintiff, upon Leafe | was reerten: Dh 
nt, in conſideration that the Plaintiff would pzocure the 


the ſaid Leaſe to the Defbnvant , pzoriilento pay 
Patti ll th roof th Tim 1 


2 phi; 


Mich. 28. & 29. Eliz, In the common Pleas. ' 
LV I. Kimpton, and pellamyes Caſe. 


Eorge Kimpton bzought a Replevin againſt "Wood and Bellamy, 
See Bug who 
in Bar of the 


the onuſance, ſtheweth way 
tat 
eee ee 


the « &c, is U, and ſ 

e ae e * 1 __ 
8 
pare af th SEE TEASERS 


— ; The 


44 Queen and 


hath common 
aeres 
H6, 38. 


Trarerſe. want of ſuch traverſe, the plea is not goon, las by Periam the Common ſuppo- 
— — the fix acres, cannot be intended the 


— — — r 
ingui ommon, ion, purchaſe 
Extingui®- of the ſaid two acres, the whole Common was gone. 


. Mich, 28, and 29. Elix. in the Common Pleas, 
LVII, Knights ce. 


Deke. Night bzought Debt againſt thzee Executozs , and now ſurmiſed by his 
; me one of the Executozs is dead, pendant the W21t ; and pꝛav⸗ 
Abatement of ed the opiniun of the Court, if the Mzit ſhould thereby abate oz not, foz by 
Wit. ſome it is not like where, a Mzit is bʒought againſt two Erecutozs, foz thers 
if any of them dyeth, pendent the Mit, it ſhall abate, fo now the plural num- 


the Court, pzayed that upon his ſurmiſe afozeſaid, he might have a new 
Wait by Journeys Accounts, which was granted to him. 


Mich. 28. and 29. Eliz. in the Common Pleas, 
The Qreen and Middletons Caſe. 
a Quare Impedit againſt Middleton, and counted, 


Te: * Queen 
ran re 
primes advowfon | ——— — 


—n—_- wa TM) wo AS wwe Ts vw  wm= 


oo a ©» = r TT. 


feſſe the ſeifin of the Lozd Say, the | 
until the Attaindet; and pleaded further, that after the laid Queen 
| the advowſon to Rotcheſter and W ve 
ſhould fo long live, who were 
Church became void, to which A votd⸗ 
pzeſentment 


nr — Wee 
in a Quare Impedit, and a Plea in a Scite facias , foz in a Scire facias it is pleading the 
cient to oxtozt the of any title, contrary in a Qua. Party mult 8 


re impedit : And it is a general Rule,that in all Caſes where an Office £9 binelk 
be traverſed, ſhall be received to traverſe the title of the King, without 
making a title to himſelf,which ſes 38 E 3, 18. Soin the Caſt of the Lady 
Wingfield, 3 4 7+ 14. and Stamford 63. 64. And it is true in Adionsre- 
all) it is ſufficient to traverſe the title of the Demandant, without making ti⸗ 
tle to the Tenant himſelf : As in a Formdon, Ne dona pas; But in Actions 
perſonall it is otherwiſe, as 2 H 4. 14. In Raviſhment of Ward, it is not 
ſufficient to traverſe the title of the Plaintiff, but the Defendant 
make title to himſelf : Fenner er jeant confrary : whotook 
Wait, becauſe it is bzought againſt the Ancumbent only 
ons gay! 2 r. that de 
imperſonee afozeſa entment 
lo, and that he is admitted, inſtituted and inducted, and hath 
— —— „ | 
bzought as againft the Patron and narp, as againſt 
bent: But in ſome Caſes it is ſufficient againſt the Incumbent only, 
owa Collation by Lapſe, 9 H 6. 32; byBabbingeon : Do where 
dan is viſturver without any pzeſentment, 7 H 4. 93. fo 
daut was ve pzivey-, and kept himſelf in 4 E 4. 18. 0 wherethe 
makes Pzoviſſoe, 11 H 4, Quare Impedit 120, ®o Sci, fac. upon x | 
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Kynters 
4 Caſe: 


— ET 


Debt. 


very in a Quare Imped Mall be ught againſt the Jncumbent only,r H 5. 
8. foz by the Judgerkent in the impedir, the right of the Patronage is 
bound; and the Scire facias is only fcz the poſſeſſion which concernes the De⸗ 
fendant only, and no other. And to pꝛove that by the Common Law, a Quare 
Impedit lay not ( but upon ſuch ſpecial matter ) agaiuſt the Incumbent a- 
lone, it is clear upon the ſaid Statute of 25. E 3. Foz befoze the ſaid Statute 
the Incumbent could not plead any matter which did trench to the right ot the 
Patronage,and therefoze we ought not to pzeſume, that the common Law was 
ſo unreaſonable, to give an Action againſt a ſingular per ſon who could not by 
the Law ſhew and defendhis own right,noz traverſe the right of the other-par- 
ty: And as to the plea here, he conceived that the ſame plea which ths Patron 
might have now after the Statute of 25 E 3. the Jncumbent ſhall have ; 
but he who is only a diſturber not in by pzeſentment, &c. he {hall not plead 
any matter but in diſcharge oz excuſe of the diſturbance, 47 E 3. 8 The 

pedit counted. That King H was ſeiſed, and pꝛeſented 


the King declared that he himlſetf was ſeiſed and pzeſented one B, who at his 
was received, &c. B dyed, by which it belonged to the King to 
h the Defendant being Incumbent pleaded, that the ſaid B is 
and that plea was. allowed without other title made to himſelf, 
firſt Argument ini 


larpakion; But at the len 
ſhould be | 
openly, the reaſon of their Judgement, foz here is not bare uſurpa- 
on pleaded the Queen, but alſo an eſtate, ſcil a leaſe foz yeares in 
laid Avvowſon derived from Qucen Mary , and that the Avoipance upon 
ich or is bzought falleth within the ſaid Term, ſo as the Queen 
ts encountred with the Leaſe of hor Ance inſt which 


. the cannot make kitle to pzeſent, without ſpecial matter; wherefozg, Indge- 


ment was given againlt the Queen, 
cb. 28. and 29. Elz. in the Common Plea $. 
LIX. Kynters Ee 


Knp 


as Coals, 
Wheat, 


Is. 4. : — — 


— and Gun- 47 
[tons Cale. | 


. Periam at the firft noubted of it: and by him, if A be bound upon 
condition, ut ſupra, I am bound to deliver the Guns being in it at the time of 
the ſale,but vet he conceived, that the Plaintiff ſhould be barred betauſe he 
fpecially ſhe wen that at the time of the ſale, that the ballaſt was in the 


Aich. 28. and 29. Eh. in the Common Pleas, 
LX. Pendleton and Gunſtons Caſe, 


int Gunſton upon the Statuts of 13 Eliz. Cap. 3. 
that, the laid Pendleton had b pug «pant of Det a 


8 d 
9 


IS in the Guild ball of Norwich, upon which Mued ont 

an Attachment againtt the ſaiv IS, u which the Sheriff ot N 

virtue of the (aid pzocelle to attach the ſaid 1 8 by his 4 
in diſturbance of the ſaid pꝛoceſſe and the exec of 


it, 
goods as conveyed to him by the ſaid I S, &c. ny Ke. 15 


the a 


LXI. Afich 28 and 29 Ell in the Common Pleas. 

—— moved this Caſe. An Alien purchaſeth Lands in 3 | 
The Queen confirms it to the Alien, Dffice is found, if the Conirn ting Ale Parchas 

ſhall bind the Queen ; and it ſeemed to ſome that it ſhould, faz by the Lazy * 

Anderſon,when an Alien is enfeoffed he receiveth by the Livery the Fee / um / Confirmarion, 

ple,of which de ſhall be ſeiſed, until Dffice be found, and a Precipe quod reddat 

iveth againſt him. And by Fenner an Alien and Dentzen Joynt-tenants are 

viſeiſcd, they both hall joyn in ACize, vide 11 H 4. 26. and by him, the Kings 

Heike being an Inheritrix takes a Yusband, and have iſſue, Dffice is found, 

the YBuzband ſhall be Tenant by the Curteſie, which ſee 33 E 3. Traverſe 36; 

It was argued of the other fide,that the e ſtate of the Alien is ſo feeble, that a 

confirmation cannot enure upon it, foz an Alien cannot take but tothe uſe of 

the Ning. and cannot be enfeoffen to another uſe,and if he be, ſach uſe is void, 

foz there is not a ſufficient ſeiſin in the Alien to carry an uſe, and it hath been 

adjudged in the Caſe of one Forcet, that where an Alien any the ſaid Forcet 

were Joynt-purchaſezs, and the Alien dyed, Forcer had not the whole bythe 

Dur vi vos, but that upon an Dffice found, the Queen ſhould have the moyety : 

See Dyer 11 Eliz. 288. 


Mich, 


Sir Roger Lewknor nd 
3 Fords Caſe. 


Mich. 28. and 29. Eliz. in the Common Pleas, 
LXII. Sir Roger Lewknor and Fords Caſe. 


Ir Roger Lewknor ſeiſed of the Pannoz of Wallingford, leaſed the ſame to 
A ta years,and dyed,after which it was Enaced by Parliament, That the. 
ſaiv Pannoz ſhould from hencefozth be deemed and reputed in the Yetrs 
of the body of the laid Sir » begotten upon Elizabeth his Wife, 
the ſaid ir Roger having thzee ers only, without any other iſſue : 


bs fort par 


$ is upon another reaſon , foz in ſuch caſe the eſtate of the Leſſee foz years is 
created by the ſaid Statute. Another Exteption was taken to the Wait, foz 
the leit is tenuerunt, which ſhall be intended prima facie, conjunctim tenue- 
rut, and in the Declaration it appeareth , that one of the Defendants is aſs 
of the Lands demiſed , and the other Defendant of the 


paratim tenuerunt,but that Trception was alſo diſallowed, 
becauſe oziginally it was one,and intirely demiſed intereſt and e ſtate, and ſs it 
remaineth as to the Plaintiffs , although it be diviſed by the Leſſee himlelf. 
Another Exception was taken to the Mzit, becauſe here it appeares upon the 
intiffs ſhewing , that Sir Roger Lewknor had thzee Daughters, and that 
y have all taken Yusbands , and that they have iſſue, and that one of 
ſaid Daughters is dead, living her Yusband, who is not named in the W 
phich cauſe the WM zit ſhall abate : See 22 H 6. 24, 25, But that Ex- 
ion was alſo diſallowed, foz as this Taſe is, there is not any reaſon, that the 
| by the Curteſie ſhould joyn in this Action , foz no judgment ſhall be 
given here, that the Plaintiffs ſhall recover the place waſted, foz the term is 
expired, as it appeareth by the wozds of the N zit, ſcil. quas tenuerunt, and the 
Tenant by the curteſie is in poſſeſſion, and whers Tenant by the curteſie 
the Heir joyn in an Action of Waft, Tenant foz life ſhald have Locum va- 
ſtatum, and the Heir the damages, which lee 27 H 8.13, As unto the mat- 
ter of Lam, upon the Exception of Woods and Underwoods , it was argued 
by Shutleworth , that the Action of Waſt was not well bꝛought againſt Ford, 
&c, oz the Aſſignment made by Shelley to Ford was with an exception of all 
Woods and Underwoods , and therefoze Shelley remained Tenant , and he 
ought to anſwer foz the Wood and the Underwood in the Aion of Waſt, 
ton upon every demiſe of Lands the Woods there growing are as well 
demiſed as the Land it ſelf, fo ſo it appeareth by the M zit of TWaſft in domi- 
bus & boſcis dimiſſes ad terminum annorum,&c, which pꝛoves that the Trees 
are 


. on > CCC 


tt. et. 


ON Roger Lewknor 


and Fords Caſe. 


are parcel of the demiſe, and ſo may be excepted : Dee Dyer 28 H 8, 19. by 
Shelley and Baldwin. A man leaſeth a Bannoz, except Woods and Under- 
woods, the Lefſec cuts the Trees, an Adion of Waſt doth not lie againſt him 
fozthe lame foʒ the thing in which the MNaſt is ſuppoſed to be committed was 
not demiſed , & c. and therefoze the Leſſee ſhall be puniſhed as a Treſpaſſoz 
and not as Farmer: Fenner Serjeant contrary,and that the Exception of the 
Woods and Under woods is meerly void, foz Shelley who aſſignes his inte 
with the ſaid Erception,hath not any ſuch intereſt in the Woods any 
woods, ſo as he can make ſuch exception, foz he had but an ozdinary intereſt in 
them as Farmer, viz. Youſe-boot, Vedge-boot, & e. which intereſt cannot by 
any meanes upon an Aſſignment be reſerved to the Aſſignoz, in groſſe of the 
eſtate, no moze thin if one hath common appendant to his Land; and ho 
make a Feoffment of the Land, reſerving oz excepting the common, And he 
who hath the inheritance of the Land hath an abſolute pzoperty” in the Trees, 
but the Leſſee hath but a qualified intereſt, and therefoze 21 H 6, 46. 
LeCoz during the term foz years may command the trees to be cut down tany 
10H 7. 3. Leſſee foz years hath not any intere ſt in the trees, but foz the lop⸗ 
pings, and foz the ſhaddow foz his Cattel : And in the Caſe cited,where Leflee 
foz life and he in the Reverſion make a Leaſe foz life unto a ſtranger, and wall 
is committed, and they bzing an Action of Maſt, the Leſſee foz life hall have 
the place waſted, and he in the Reverſion the treble damages, foz in 
him was the true and very pꝛoperty of the Trees, and therefoe the treble pas 
mages do belong unto him, and nat to the Leſſee fog life, who 
bim; and the reaſon wherefoze the Leſſee foz life 03 'yeares 
treble damages againſt a ſtranger who cuts down any 
upon the Land to him demiſed, is not in reſpec of any pꝛoperty 
hath in the trees cut down , but becauſe he is chargeable over to 
an Action of Mat, in which he ſhall render damages in ſuch pzopoztion. - 
feez27 H 6. Waſt. 8. A leaſe fo; life is made without impeachment of 
a tranger of his own wong cuts down trees, againſt whom the Nel 
an Action of Treſpaſſe; in ſuch Caſe he ſhall- not recover treble damages 
not fo the trees, but only foz the bzeaking of the Cloſe, and the 

he is not chargeable over to his Leſſoz foz the ſame, betauſe that his Leaſe 
made withcut impeachment of Waſt ; and if the Leſſee hath ſuch a 
interef in the Trees where his leaſe is without impeachment of waſt,hts in- 
tereſt is leCe,where it is an ozdinary leaſe without any ſuch pziviledge : And 
the pzoperty which the Lefee foz years hath in the Trees in ſuch Cale , is ſo 
appꝛopꝛiated to the poſſeſſion , that it cannot be ſevered from it: Windham 
and Anderſon Juſtices were of opinion, that the Crception above is meer 
void : Foz Ford the Aſſignee of Shelley is now Termer and Farmer, who 
alone can challenge intereſt in the Trees againſt all but the LeCoz,and Shel- 
ley after his Aignment,is meerly a ſtranger. The intereſt of the Leſſee, 
and alſo of his Aignee in the Trees is of neceſſity , and follows the Farm 
and the Land as the ſhadow doth the body; And by him, where Leſſee foz 
years by reaſen of his leaſe is to have Wind-fals, vet he cannot imploy them 
but to the benefit and profit of his Farm, fog if he (ell them oz ſpend them 
elſewhere he ſhall be puniſhed. Rhodes and Periam Juſtices , that the excep- 
tion is good as the fruits of the Trees, Dhovelers, &c. And afterwards the 
Caſe was adjudged upon another poynt in the pleading, ſo as the matter in 
Law did not come to Judgment: Dee Saunders Caſe. 41 Eliz. Where 
Tie doth alligne, excepting the Timber trees, it is a void Extep⸗ 
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Paſch, 29. Elin. in the Kings Bench. 
LXIII. Gray and Jeffes Caſe. 


Adlon of af. Ian Action upon the Caſe by Gray againſt Jeffe , the Plaintiff declared, 
al and Bar- Athat where he hay placed his Son and Beit apparent with the Dofenvant,to 
rery. be his Appzentice,and to learn of him the Art of a Tailoꝛ: That the Defen- 
dant had ſo beaten his Son with a Spade, that he thereupon became lame, by 
reaſon of which he could not have ſo much with his Son in marriage of him as 
otherwiſe he might have, becauſe theſame lameneſle is a diſparagement to his 
ſaid ſon : And further ſhewed,that he himſelf might ſpend twenty pounds per 
annum in Lands. Haulcon argued foz the Plaintiff. The Aion, Quare fili- 
um & hæredem cepit & abduxit,is given ts the Father in conſideration that the 
marriags of his n and Heir doth appertain to him by the Law, and here by 
the Battery the wen is become ſo lame, that he is not fo commendable to a 
Marriage as befoze ; and if the Father had loſt the whole marriage, then the 
ather ſhould have had the Agion Quare filium & hæredem, &c. but here he 
le marriage, but the marriage is leſſened by it, and there- 
con. Tanfield contrary ; J conteſſe, that 
ha marriage of his Sen and Meir ſo long as he is 
; but here the Father hath committed all his intereſt, 
in his won to the Defendant his Paſter , with whom he 
Ei por vent Wer ge Are 
not 02 « Wray: the Adion, 
filram & haredem, &c. is not given to the Father, —— marri⸗ 
ngs but becauſe of the ducation, and ſuch was the opinion 
, and the marriage doth not belong p2operly to the Father: 

Foz if the don marrieth himſelf without the leave of the Father there is 
—7 — the Father. And afterwards Judgement was given 


Paſch. 29. Eig. In the Common Pleas. 
LXIV. Bullers Caſe. 


Reple vin. 


to A foz reut arrear reſet ved upon a leaſe fe2 life, Te which the 
in Barre of the Conuſans pleaded, that two ſtrangers had right of 
Entry in the place where, &c. and that the ſaid two Defendants by their 
Commandment entred, &c. and took the Cattel of which the Replevin is 
bzought,damage feaſants, abſque hoc, that they took them as Boylies to the 
ſaid A, and upon that Traverſe the Defendants did demurre in Law,Shucle- 
worth @erjeant , the Traverſe is not good,foz by that means the intent of the 
party hall be put in iſſue, which no Jury can try, but only in Caſe of Recap- 
tion. fee7 H 4. 101. by Gaſcoign; If the Bayly upon the diſtreſſe ſhews 
the cauſe and reaſon of it, he cannot afterwards vary from it, but the other 
party may try him by Traverſe ; but if he diſtrain generally without ſhew⸗ 
ing caufe,then he is at large to ſhew what cauſe he will, and the other party 
ſhall anſwer to it. And it was ſaid by the Court, that when a Bayly diſtreins 
he onght,if he be required, ſhew the cauſe of his diſtreſſe, but if he be nat regui⸗ 
red, then he is not tied to do it. Anderſon, We were all agreed in the Caſe 
betwirt Lowin and Hordin , that the Traverſe, as it is here, was well taken, 
The Number Rollof that Caſe is M. 28 and 29 Eliz. 2494. 


Pi 2nd Buller bzought a Replevin againſt two, who make Conuſans as 
ries 
Plaintiff 


Paſch, 


b 74. 


PRTY Hudſon and Leighs F CPotterand Stedals - 
3 Caſe. Cale. 


ꝙ— — — 


ͤ———ä . ͤU — 


Paſch. 29. E. in the Kings Bench. 
LXV. Hudſon «xd Leighs Caſe, 


Udſon recovered againſt Leigh in an Action of Battery, ſoz which a Ca- proceſſe 
Hz. profine iſſued againft Leigh; and alſo a Capias ad Satisfaciendumyre - 
turnable the ſame Term at one and the ſame Return: As to the Capias pro 
fine the Sheriff returned Cepi, and es to the Capias ad fatisfaciendum, non eft 
inventus : And foz this contrariety of the Return, the Court was of opinton, n.cyrn;of the 
that the Sheriff ſhculd be amerced ; but it was moved by the Councel of the Sheriff. 
Sheriff,that the awarding of the Capias pro fine was meerly veid,foz the F * 
is pardoned by the Parliament, And it is alſoœnaded, That all p;ocelle awatd- 
ed upon ſuch Fines ſhall bs void , and then the Capias pro fine being bold, it 
matters not hem oa in what manner it be returned, faz the Conrt ſhall not te⸗ 
ſpec ſuch pꝛoceſſe, noʒ any return of it, and then the Court. not er ia 
to that Return, there is not any contrariely, (os the Capias ad ſa 
only is returned, and not the Capias pro fine. And at anothet day it was mo- 
ved again; the Battery was ſuppoſed, 1 Junii 1586. and Judgement given 
the thirtcenth of February the ſame year,upon which ined coo po — 
beſcze the Return thereof the Parliament ended, which parpone EG 
and wade all pꝛoteſſe thereupon void: An mirage 1 
the Sheriff in ſuch Caſe takes the party by a Capias pro fine, ncw upon t | 
taking he is in Execution fes the party, and if the Sheriff let him ga at large 

N in that caſs the Capias pro ir | 
the Court onght to regard it, and the Defendant mwintt 
reden of Law, 
—_ Parliament came and Enacted ut ſupra, although the pꝛ 
ee n eee | oft 
King in the Fine,and the vexation of the Subject by RO not as fo f 
F 
den by t that i an it upon N 
pro fine executed, the Defendant ſhall not be adjudged in — 
party, foʒ he hath made his Eleuion cf another manner of Execution, ſcil.of 
Land, and he ſhall never reſort to an Execution of the body, 13 H 7.12, And 
as our caſe is hefe there was an Elegit obtained, but it was not on Recozd; noz 
any Recozd made of it, and therefoze the electon of the Execution remained 
to the Plaintiff z And as to the point afozeſaid, that ſuch pzoceſſe ſhall be void, 


asto the King only, not as to the party: See now 5 Jac, C 6, part, 79. * 
Edward Phittons Caſe. | 


4 


e Execution; 


'yaſeh 29. Elz. Ia the common Pleas. 
LXVI. Pottct and Stedals Cafe. 


. — 
Land leaſed parcel thereof to held at Will, and 

teſidue . le vyed a Fine of the whole,the Lefſoz entred into the 
let at will in point of fozfeiture, in the name of the whole ; Kn! 'f 
ſame is a good entry fo2 the whole : But if the Dilleiſez leaſeth fan vs ears pa 
-of the Land,whercof the diſſetſin was committed, and the diſleiſes aft al, ros Entry. 
entreth into the Land which continuethin the poſſeſſion ct the Di eller r 

the name of the whole; the ſame Entry ſhall not extend to the Laud leaſed 
here the Leflee is in by title, but in the other Caſe not, foz when Tenaut f * 
life leaſeth it at will, and afterwards r the ſame is a determ as 
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tion of the Will. 16 Elz. Dyer 379+ 1. In tze ſame plea it u as holden, 
that if there be leſſe> foz lile.the remaitider fox life, the remainder in fee, Leſ- 
ſee te life in poſCeion levyeth a Fine Sur Conuſans de droit, c. to his own 
uſe, upon that Fine a Fee-ſiviple artrues. 


Pyſch. 29. Eli. in the Common Pleas, 
LX VII. Leigh amd Hanmers Caſe, 


; re bzonht an Action of Debt upon a Recognizance 
« Leigh r againſt John Hanmer Eſquire , befoze 


» und Aldermen bf London, in Camera Guild-hall Civitatis predict. 


thodſand five handzed pormds, upon ſerch Recognizance ac- 
20 No 20 Eliz. and upon deſ:irkt of the ferid Hanmer, ac- 

rosen fo the ruſtom ol London uſed in conrle bf Attachment, attached ſtr 
8 W Bolton of Grays-Inne, in part of ſatis- 

At Wrath of one thouſand five hundred pounds; and now within 
me Petr came the laid Hanmer, & ad diſcutionandum debiram predict. had a 
Werzht of Scire facias agairrit the ſaid Thomas Leigh, and after pleavev , am 
demanded Dyer df the ſaid Reeognizance, and had it, & quod ipſe reſtirotio- 
0 o the laid fix hundzed pounds, in mam bus dict. W Bolton attachiat habere 


: And upon the whole the Cafe was thus: Rowland Leigh El, 
| nos and other Lanvs'in the Odunty of Glo- 
und Heir inheritable to the latd Lands, and 
granted Cuſtodam, regulam, gubernatio- 
di. Eltz. to the fuld Tho. Leigh,after which 
14 Matei 29 Eliz. granted and afſigney the 
„edutation, and marriage, end all his intereft 
, to Bir John Spencer aſter which the ſald ir 
a Spencer and Thomas Leigh, dy their Irdenture the 26. of Auguſt 20. 
u, granted and HMignev'to'the fald Jobe Hanmer the laid cuſt ody, rule, go- 
tent, evucation and mart igge of the latd Elz. ard all their intereſt in 
th ſid all the recited Indentures, by Which taſt recited Indenture 29 
1 {fd John Hanmer tovenanted with the ſaid Leigh , that Thomas 
'Hantner Shy an Deir apparent of the laid John Henmer, maritaret & in uxo- 
rem duceret dictam Elizabetham/ad vel antequam difta Eliz. & dictus Tho, 
Hatrinier'perimplerint ſuas ſeperatas ætates 14. annorum, ſidicta Elia. ad id con- 
de ſcetdere d agre ate vellet; und aſtetwrds befoze the ſaid Tho. Hanmer and 
the ſaid Elizabeth, ſuas ſeparates ætates 14. annorum perinpleviſſenc, ſc. . die 
Sept. 20 Eliz. the ſaid Tho. Hanmer tock to wife the ſaid Eliz. the ſaid Tho. 
Hanmer then being ætatis 13. annorum and no moze , and the ſaid Eliz. then 
being of the age of nine yearcs and no moze , and Thomas Hanmer afozeſaiv 
over-lived,&c. And pleaded further , that the ſatd Tho. Hanmer after he at- 
tained his full age of fourteen peares , and befoze any agreement oz aſſent by 
the ſaid Tho. Hanmer to the 1 NN afozeſaid betwixt the ſaid Tho, Hanmer 
the lad EFz. had, at oz Ater, dem Thomae Hanmer came to his age of 
krutteen yearts, ſcil. 10, die Sept. Anno 22 EH. ad dictum maritagium diſa- 
arg & maritagium ilhid renurcia vit; end all this mutter wos pleaded in 
Barre, as perfozmance df the Covenant contained in the Indenture of de- 
feazance' made upon the Rer6gnizance,wherewpen the Anion is bzonght. And 
con big plea, unde petit judicium ſi dictus Tho. Leigh aRionem ſuam 
predlct. ec. Et quod ipſe idem Johannes Hanmer reſtitutionem dict. 600 li. ſc. 
ut præſerti attachiat habete valear. And all the queſtton here was,if this mar 
riage had by the manner and alter wards reticunced as afo2efain;ve ſuch a mat · 
riage as is intended in the Covenant, fo as the (aip Covenant be ſatisfied by 
| ; it: 


Leigh and Han- 
mers Cale. 
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it, Ind it was argued befoze the Þays2, Recozder, and N ws 
in their Guild · Hall by Anger of Grays-Inne,on the part of the 

and he in his Argument did much relxe upen the definition of marriage, 
Juſtincan in his Inſtitutions. Nuptiz maris & famine conjunctio indivi 
continens vitz ſocietatem ; and the marriage here in queſtion is not 
to the ſaid difinition, fo2 the perſons, parties to this contra, art not 
able by Law to make fuch contrac, becauſe that non actigerunt annos 
Ergo.nuptiz eſſe non poſſunt, but only ſponſalia, a ſtep unto. marriage; q 
there is alſo rendꝛed one reaſon of the ſaid definition upon the wozd individua, 
individuam dice, quia non niſi morte aut divortio fe 

age new in queſtion might be diſſolved witheut death oz di 
cur caſc by diſagtec ment: And ſee Juriſprudentiæ Romane, Li 
Societas & conſortium omni vita inter marem & fæminam ad TY 
which is ſocietatis bujus conſummatio: And as gtery Ad doth confift 
things, . Inceptio, 2. Progr. ſho, 3. Continuatio, ſo is it in the Caſe 75 
mage; but in this caſe when Thomas Haomer teck the ſaid Eliz. fo = 
that is but an ince ption, but tbe paagreſſion and conſummation of it is 

by the dilagreement, and he much relyed upon the ivozds of . 
dicta Elia. ad id condeſcendere & agreate vellet, ſo N nat any liberty 
left to the Defendant fas the agreement oz plagre 

aught to agree at the perill of his Father, 


A 


but 
— is nat — 2 — fo; — 1 Drs te 
tend and re the Father.is A 
Dhligation Gould marry the ſaid Elizabeth, 5 which 20 5 
perill,oz otherwiſe he ſhall fozfcit his Bond 


9 


arguedto the contrary z his marriage is ach op icetr 
. 1 Law, and.n 
accoaving to the rules and graunds of the Canon 2 * A 
riage in right „ but as a marriage in poſleſlion, and pcſſe 2 
luſlicient alwapes in perſcnal things and tauſes, etpectall 1 poſſe 
en al the Wife is in queftion , but where the he penal ni 
qucſtion,there marriage in right ought to be, — 
on-fals in averment, there it ſhall not be tryed by the Biſhop, as in Caſe of 
gamwrriage-of tight, where, never accom eos 
but by the Ccuntry, ſoꝛ in caſe of Wite in poſſeNion, never ac 1 ma⸗ 
trimonp, is no I lea, but not his Wife, which ſee 12 E. 3. br. 
an Adion of. Treſpalle againſt B, and C. B d, that C is Wife of the 
Zlaintiff, and demanded Judgement of the. — ** n 
laid, ne ver ac ceunted in Lawfull matrimonp, but 
mes dziben to ſar, not his Wife, f i C was A . Pit 
peſſcſicn ca by Reputation, it is ſufficient to abate the Wait; 
e bat the n of 3 22 240 ü. eve A 
u ton as in 
Wifc; the Tenant demanded Audgement of the Mzit upon BESR 


Aud ccucluded, ſo is the (cd K our Wife, Leng of yen A, ſo 


matrimony, the ſame is no anſwer fo the jon 
light, and il he who aliened was her „the Mite 
nct ha be other Agion, fr2 A fizs doth not lye. beta he was her 
ka at the (41d time in poſſeſſion { And ſee alſa 50. E. 3. 20. a 
ding to the opinion of Belknap : n As t 9 the 
right, as the caſe in queſtion is, foz. upon ſuc 

.murdzed belege dilagreewent, the Exell Appeal 

a Wit of Dewer: ſce where Appeal is of the Rape of Mit, ol als 
though thee be his Wife but in poCeſion, and nat in right; 1m. H. 4. 13; 
Halls 108. and by Littleton, if the Wife be cf the age; but of nine years; 
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ch ill have Pawer, which ſee alfo 35. H. 6. and yet Dower ch ul never accrue 
but in caſe ol marriage ia right, fox there. never counted in mirriage, is a good 
Plea, vi. 12. R. 2. Do vet 54, In Dower the Tenant pleaded, thit the Yus- 
band at the time of his death wis but at the age of ten yeares, andthe De⸗ 
m md int now but of eleven yeares,and pet Judgement wis given fa; the De ⸗ 
mindant, fo: by Charleton the ſame wis a maretige in right antilt diſagree⸗ 
ment, ſce 22. Eliz. Dyer 369. A wan in it full age mrrryeth a Yasband of 
twelve yeares, who vyety befoze the age of canſent, the ſame is a gaod maret- 
age, and ſo ong)t to be certified by tyz Biſhop, and 7. H. 6. rr, by Newton, 
a wamm married within age of conſent mp pozt an Action as a feme ſole, 
and the Wit did abate, Stamford Preragat. 27, 19. E. 3. Judgement 123. Jn 
a Wait of Mard,the Jury found, that the Infant was of the age of ten years, 
aud no moze, but they did not know whether ſhee were married 12 not, but de 
bene eſſe, if he be marryed, aſſeſs damages one hundꝛed pounds, and if not, 
five pounds upon which it appeareth that marriage at ſuch an age is Cl 
a marriage upon which the Lozd chu recover damages; Sce 13. H. 3. gar 
148. ſuch marriage in the life of the Anceſtoꝛ, infra annos nubiles, if there be 
no diſagreement ch ul bind the King : And after the death of the Anceftoz,the 
heite thal remain in cuſtodia Domini Regis, uſq; ad ætatem ut conſentiat, vel 
difſentiat, 45, E. 3. 16, Jaa Writ of Ward, the Jafant wu found of the 
age of twelus peares, and the Juroꝛs gave damages thzee hundꝛed marks, if 
he were mtirrped, and 27, H. 6, gard. 118. & 47. E. 3. Br. Treſpaſſe 420. 
and Fitz. Action upon the Statute 37. Treſpaſſe, de muliere abducta cum bo- 
nis viri, where the Wife is within the age of conſent: And if I be bounden 
unto another in an Obligation, upon condition to pay a ſum of mon upon 
the marriage day of 1 S, now, if IS be marryed within the age of conſent, A 
am bound to pay the mony the ſame dap, although afterwards the parties do 
villent, and the Wife of ſuch a marriage ſhall be received in a Plea reall uy⸗ 
on the defanlt ol her Hush und, the words, fi dicta El. ad id condiſcendere & 
agteare vellet, ate to be under ſtood of an agreement at the time of the marri- 
age, and here the time is limitted foz the ſolemnization of the marriage, ſcil. 
at o2 befoze they ſhall have accompliſhed their ſeverall ages of twenty one 
veares, makes the matter clear; Foz it is in the election of Hanmerthe Fa- 
ther, to pzocure this marriage, ſcil. th t his Son ſhall take to Wife, the laid 
Elizabeth, at which of the two times he will, ſcil. at oz befoze, &c. to the mar⸗ 
riage befoze, &c. is as effectual in reſpect of the perfozmance of this condition. 
os if the marriage had been had alter, and as the caſe is, the condition could 
nat be better perfozmed, fo2 if the marriage had been ſtaped till after fourteen 
years,8&c. although the marriage doth not enſue yet the Obligation had been 
fozfeited,and that the marriage be ſolemnize» juſt at the ageof both of fourteen 
yeares, was impoſſible, foz Thomas Hanmer was the elder by two yeares, then 
the laid Eliaabeth, and therefoze they ought to be marryed at ſuch time which 
might and with the condition, and the ſame is done atcozdingly: End as to 
that which hath been objected, That now vy diſagreement the marriage is de⸗ 
termined, we ought to obſerve that Hanmer was bounden foz the perfozmance 
of the Covenant, and that hi ſon and heir apparent maritaret, & in uxorem 
duceret dictam Elia ad vel ante,&c. which is crecuted atcoꝛdingly, and he is not 
beunden oz the continu ante of the ſaid marriage, but the continuance of the 
ſame ought to be left to the lav, which giveth to the parties libertie to continne 
the marriage by agreement, oz to viſſcelve'it by diſagreement ; And thergfoze 
if 1be bounden to you, that 1$ (who in truth is an Inkant) ſhall levy a Fine 
pbeleze ſuch a dap, which is done accozvingly,and afterwards the ſame is rever- 
ſed by Errtz, yet notwithſtanving the condition ts perfozmed, &c, And aſter⸗ 
war ds Judgement was given againft the Plaintiff. 


raſch. 


Fk. of Warwick & F The Archbiſhop of Tor Kempe and Car- 55 | 
L. Barkley Caſe. and Morton Caſe, ters Caſe. 


— 


— 
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Paſch. 29. Eliz. in the Common Pleas, 
LXVIII. The Earlof Warwick and the Lord Barkleys Caſes 


Mbroſe Carl of Warwick and Robert Earl of Leiceſter bought a Wait ,, das 

of Partition againſt the Lon Barkley, in which the parties pleaden to 
illue. And now at the day of the Enqueft the Defendant did challenge, that Challenge.” 
in the whole Pannel there were but two Mundzeders, and at the firſt it was | 
doubted by the Court, if upon the Statute of 27 Eli. cap. 6. by which it is 
Enaged , That no further challenge fo the hunded ſhall be admitted if two 
ſufficient Bundzeders do appear, the Enqueſt ſhall be taken: But at length 
the whole Court was clear of opinion, that the ſaid Statute did extend but to 
perſonal Actions;but this Action of Partition is a real Aion ; and fmmons, 
and ſeverance licth in it, dut not pzoceſſe of ont-lawry, and therefoge here four 
Punvzeders ought to be returned; ſo in an Action of Maſt, although it be 
Aug perſonality ; and therefoze the Conncel of the Plaintiffs pzayed a 

Ales. 


Paſch, 29. Elia. in the Common Pleas: 
LXIX. The Archbiſhop of York and Mortons Caſe, 


141 — York recovered in an Aﬀize of Novel diſſeifin againft _ 1 
one Morton befoze the Juſtices of Aize; upon which Judgement Mor- ern 
ton bzought a Mit of Crroz befoze the Juſtices of the Common Pleas, and Aire. 

after many motions at r egg þ oY rears : 
the ſatd Judge ment did not lie in the ſaid Court. 1 8 Eliz. Dyer 230. F 

22, That upon Crronious Judgement given in the Kings Bench in Ireland, 
Erroz ſhall be bzought in the Kings Bench in England, 15 E 3. Error 72. 
Fenner who was of Cotincel with the Archbiſhop demanded of the Court how, 
and in what manner the Recs2d ſhall be remanded to the Juſtices of ACize, 
ſo as the ArchBiſhap might have execution; To which the Court ſaid,that the 
ſureſt way is to have a certiorare out of the Chancery into the Common 
Pleas directed to the Judges there; and then out of the Chancery by Pitti- 
mus to the Jufices of Aſſtze. But Fenner made a difficulty of it to take 
ſuch courſe foz the remanding of it, foz doubt they would not allow it to be a 
Recoꝛd where it is not a Recozd, foz the matter the Recozd is not remo- 
ved, but remains with the Juſtices of Aſize. Then Anderſon ſaid, Due Ere- 
cation out of the ſaid Recozd; but becauſe the Recozd came befo2e us by Mit 
— , It chall be alſo removed and remanded by Wzit ; and © it 


Paſch. 29, Eliz. In the Common Pleas. 


L XX. Kempe and Carters Caſe. 


Homas Kempe bzought Treſpaſſe foz bꝛeaking of his Cloſe againſt Car- | 

ter: and upon pleading they were at iſſue , if the Lozd of the Pannoz a, hell. 
fozeſaid granted the ſaid Lands per copiam rotulorum curiæ manerii predict. 
ſecundum conſuetudinem manerii vredict. and it was given in Evidence , that 
within the ſato annoꝛ were divers cuſtomary Lands, and that the Lozd now 
of late at his Court of the laid Mannoz granted the Land, &c. per copiam ro- 
tulorum 


56 - Walker and Ne vil. 
Caſe. 


tulorum curiæ, where it was never granted by copy befoze : Jt was now hol⸗ 
den by the whole Court, that the Jury are bound to find, Dominus non con- 


ceſlic, fo: notwithſtanding that de facto Dominus conceſſit per copiam roculo- 
rum curiæ, yet, non conceſſit ſecundum conſuetudinem manerii predict. foz the 


ſaid Land was not cuſtomary, noz was it de miſeable, foz the cuſtome had not 

taken hold of it. In the ſame Caſe it was alſo ſhewed, that within the ſaid 
Pannoz ſome cuſtomary Lands are demiſeabe foz life only, and ſome in Fee; 
Evidence of And it was ſaid to that by the Load Anderſon, that he who will give in Evi⸗ 
— ednce theſe ſeveral cuſtoms, ought to ſhew the ſe veral limits in which the ſeve- 
ral cuſtoms are ſe verally tunning, as that the Manno extends into two toons, 

and that the Lands in one of the ſaid Zowns are grantable foz lives only, and 

the Lands in the other in Fee, and he ought not to ſhew the ſeveral cuſtomes 

promiſcu? valere thzough the whole Pannoz : And he remembzed a Cale of his 

own experience: ſcil. The Pannoz of Wadburk in the County of Suſſex cons 

fiſted of two ſozts of Copy-hold, ſcil. Hook ⸗land and Bond-land, and by ſeveral 

- cuſtoms diſſe verable in ſeveral manners: as if a man be firft admitted to ook 

land, and afterwards to Bond-land,and dyeth ſeiſed of both, his Heir ſhall in⸗ 

herit both; but if he be firſt admitted to Bond and, e afterward to Sock · land, 

and of them dyeth ſeiſed, his youngeſt Don ſhall inherit, and if of both ſimul 

& ſemel, his eldeſt Son ſhall inherit; But if he dyeth ſeiſed ol Bond / land on⸗ 

Ip, it ſhall deſcend to the youngeſt;and if cuſtomary Land hath been of ancient 

time grantable in Fes,and now of late time foz the ſpace of fozty yeares hath 

granted the ſame foz life only;yet the l od may if he pleaſe reſozt fo his ancient 

cuſtom and grant it in fee. It was alſo moved in this caſe, If cuſtomary Land 

within a Pannoz hath been grantable in Fee, it now the ſame Eſcheat to the 

Lo3d, and he grant the ſame to another foz life; the ſame was holden a good 
grant, and warrantable by the cuftom, and ſhould bind the Lo2d,fo2 the cuſtom 
which enables him to grant in Fee ſhall enable him to grant foz life; and af- 
ter the death of the Tenant foz2 lite, the Loꝛd may grant the ſame again in fee, 
oz the grant faz life was not any interruption of the cuſtom , &c. which was 

granted by the whole Court. 


Paſch. 29. Eliz. in the Common Pleas. 
LXXI. Walker and Nevils caſe. 


Alker and his Wife bzought a Wait of Dower againſt Jervice Nevil, 

and judgement was n upon Nihil dicit, and becauſe the firft Hus⸗ 

band of the Wife dyed ſeiſed, Mit of Enquiry of Damages was awarded, 
by which it was found , that the Land which ſhe ought to have in Dower, the 
third part was of the value cf eight pounds per annum, and that eight peares 
elapſerunt a die morti viri ſui proxime ante inquiſitionem & aſſeſſant damna to 
eight pounds, and it appeared upon the Recozd , that after Judgment in the 
Wit ot Dower afozeſaidthe Demandents had execution upon habere facias 
Damon ſeſinam, ſo as it appeareth upon the whole Recoꝛd put together, that damages 
axe aſſeſſed foꝛ eight vears, where the Demandants have been ſeiſed foz part of 

the ſaid eight years, upon which the Tenant bzonght a zit of Crroz, and 

aligned foz Crroz, becanſe damages are aſſeſſed untill the time of the Inqui⸗ 
ſition, where they cught to be, but to the time of the Judgement; but the Ex⸗ 
ception was net allowed; Another Erre2 was aſſigned,becauſe that where it is 
found , that the Land was of the value of cight pounds per annum, they have 
aſſeſſed damages foz eight years,to eighty pounds, beyend the Re venue; foz 
accozding to the rate and value found by verdia it did amount but to ſirty four 
pounds: but that Erro was net alſo allowed; ſoz it may be, that by the long de⸗ 
taining of the Dower,the Demandants have ſuſtaincd moze damages then the 
| bare 


Dower, 
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bare Revenue,&c. Another Erroz was aſigned, becauſe Damages are aſſeſ- 
ſed foz the whole eight yeares after the death of the Yusband, where it appear- 
eth, that foz part of the ſaid years,the Demandants were ſeiſed of the Lands 
by fozce of the Judgement and execution in the Mzit of Dower ; and upon 
that matter the wait of Trroz was allowed. 


a—_— 


Paſch. 29. Elix. in the Common Pleas, 


LX X [I. Archpoole againſt the Imbabitants of Ever- 
ingham. 


N an Action upon the Statute of Wincheſter of Buy and Cry by Archpoole 

againſt the Inhabitants of the Yundzed ol Everingham, the Jury found, that 
the Plaintiff was robbed 2 J anuarii poſt occaſum ſolis, ſed per lucew diurnam, 4 
and that after the Robbery committsd,the Plaintiff went to the Town of An- 
dover, and advertiſed the Baylies of the ſaid Town of the ſaid Robbery ; and 
further found, that the ſaid Toun of Andover is not within the ſaid | 
of Everingham, and that there is another Town nearer to the place where, &c 
the Robbery was done, then the laid Town of Andover within the ſaid 
dzed,but the ſaid Town of Andover was the nearcft placg where, 
Kiags high-way : It was moved that upon this matter, that the 
Gould not have judgen'ent,foz that he hath not made his freſh ſi 


in qua Stellz incipi- 


ons at. — de — 
them. N ” — that it the 
done in the night time, bitant not bound to maks the Te 
And by Khodes, if in a Precipequoc t of Lands, the ſum- 
mons the Demandant upsn the Land i the time of night, ſuch a ſummons is 


meerly void. 
Paſch. 29. Eliz. in the Common Pleas Tatrat. Trim. 28. Rot. 1458. 


LXXIII. Wiſeman ard Wiſemans Caſe. 


ee Wiſeman, the Cale was, that one pee. 
Wiſeman was ſeiſed of the Lands, and by his Will deviſed, 1. J will and 
bequeath unto my Wife B. acre foz the Term of her life, the remainder to 
my Don Thomas in tail: Item J will and bequeath unto my Son Il Devifes: 
my Lands in D, and alſo my Lands in S, andalſo my Lands in V. 3 
give and bequeath unto the ſaid Thomas my Son all that my Alland ag 
encloſed with water which J purchaſed of the Carl of Eſſex : To habs and 
hold all the laid laſt befoze deviſed pzemilſes unto the ſaid Thomas my Son, 
and the Yeirs of his body: The only matter was, If the Habendum ſhall er 
tend to the Iſland only, in which Caſe Thomas ſhall have but foz life in the 
Lands in D, S, and V, oz unto the Alland, and alſo to the Lands in D, 
S, and V; in which Caſe he ſhall have Fee⸗tayl in the whole. And it was 
argued by Fenner , that the Habendum ſhould extend to the Illand only ; 
as he ſaid, the opinion of the Juſtices of this Court was in 4. Elia. in another 
Cale. I deviſe my Pannozto D myelveſt Son, and alſo my Land in 8 in 
tavl, in that Caſe the entail limitted 1 AT in S ſhall not G—_— 
at 


Ectent of an 


Habend um. 


* 


Bail renders 
himſelf in 


court. 


Feoffments. 


5 


<4 Faul wood and Full. 
woods Cale. 


$TheParfon of Fal- 


mans Calc. 


tand Darnroz,amd of ftth opinion warn Weſton, Welch, and Dyer; Brown con- 
tra hat fhe Son heath in tayt in both. Bert if the woꝛds of the deviſe had been, 
I veviſe in Hanna; of D arm my Lands in Sts my Son in tayt,dere the Den 
had ir kayt in borh. Sv it hath bern adfudged, that if J deviſe Lanvs 
to A, B,. and C, ſucceſſively as they be named ths ſame is goov by way of Re- 
mainder : Walmeſley contrary,and he relyed much upon this, that the woꝛds 
of the Habendunz art in th plural number. All the lat defoze deviſed p2e- 
milles, whereas the thing lately deviſed by the Nd ill was an Alland in the ſin- 
gular number, which caundt ſatisfic the Habendum, which is in the plural num- 
ber, and therefoze to veriſie the plural number in the Habendum, the Haben- 
dum by fit conftrucion ſhall extend to all the Lands in D, S,. and V: and ſo 
. at another day, it was reſol bed by all abe that 
the ſhould extend to all the ſaid Lands, and the Habendum ſhould 
not ſtreighten the De viſe to the Iſland only. 


Paſeb. 19. Elia. in the Common Pleas, 
| LXXI V. Fullwood and Fullwoods Caſe, 
Leatt eee the Defendant put in hail to the Court to un⸗ 


— 
—— 


| if, if he would pay execution foz the 

againſt the id, he would not, the Court awarded, 

that the ſureties ſhould be diſcharged ; and the Rule entred, that the De⸗ 

fendant oFeved himſelf in difcharge of his fureties, and Attornatus Querentis 

allocutus per curiam, &cc. dinit ſe nolle, &c. Ideo conſidera um fuit per curiam, 
uod tam predict. defend. quam predi&, Manucaptores de recognitione præ- 
ict. & denariis in eadem contentis exoneretur. | 


LX-X V. Paſch; 29 Eliz. in the Common Pleas. 


Ye Caſe was, Ve in the Reverſion upon a Leaſe fo2 yeares,makes a Char⸗ 

ter of Feoffment to divers perſons to the uſe of himſelf foz life, and al⸗ 
ter to the uſe of his eldeſt Won in tayl ; and the wo2ds of the Charter were, 
Dedi, conceſſi, Barganizavi, & feoffavi,and he ſealed and delivered the deed, but 
no liver of ſeiſin was made, and afterwarvs he came to his Leſſee fo2 years, 
and ſaid to him, that he had made a Feoffment, and ſhewed alſo the uſes, but 
did not ſhew to whom the Feoffment was made, to whom the Lefſee ſaiv, you 
have done very well, J am glad of it: And if that were a goov Attozmment 


Attorament. 8 Aneſtion: It was ſaiv, that that was the Caſe of one Arden. And 


Tyches, and 
whererhe ſpi- 
ritual cours 
ſhall have ju» 
riſdiction of 
them. 


„and Manwood were of opinion, that the ſame wasno Attoznmenf, be⸗ 
cauſe it was not made to the Feoffees, ſeil. to the G2zantee of the Reverſion ; 
and ſo it was ruled in this Cale, foz Attoznment onabt to be to the Gzantee 


\ himfelf, and not fo Ceſtuy que uſe. 


Paſch. 29. Elia. in the Common Pleas. 
LXXVI. The Parſonof Facknams Caſe; 


T2 Parton of great Facknam bzought an Adion of Treſpaſſe againſt the 
Parton of Hannington, and the Caſe was, It the Parſon of one Pariſh 
claim by pzeſcription a poztion of Tythes ont of the Pariſh of another, if 

, | the 
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the @piritual Court hall have the Juriſdiction , foz the tryal'of it: And ehe 
opinion of the whole Court was clear. that it ſhould, bet auſe that the mattet is 
batwixt two ſpiritual perſons, and concerning the right of Tythes. A 35. 
H 6.39. 1 Uiccax of B bzonght Treſpaſſe foz taking away of :fozty loan 
Beanes,&c. The Deſendant pleaded,that he is Par ſon of the ſatd Church ot 
B, and the Plaintiff is Giccar, c. and befozo the c. the Benne 
were growing in the ſame Town,and ſevered from the nine parts,and he took 

them 8s belonging to his ſaid Church, and demanded Judgment of the Court, 

&c, The Plaintiff ſaid, that he and all his Pzedecefſozs Wcears, &c. time 

out ol mind, & c. have uſed to have the Tythes of fuch a Cloſe, &c. belonging 

to his Wiccaridge, and within the ſaid Cloſe the Beanes were growing, and 

were parcel of his endowment ; and that at the fi me of the taking they were 

ſevered from the nine parts: whereupon he took them. Andat was halden 

by Aſhton and Danby , becauſe it is confeſſed on both ides that the Beanes 

whereof,&c. were Tythes, the Right of which would come in debate betwirt 

the Parſon and the Uiccar, and both are ſpiritual perſons, that the tryal theres 

of doth belong to the Spiritual Court. See 6 E 4. 3. 12 E 4. 23. 24+ in 

ſuch a matter betwirt Parſon any Uiccar there the Tempozal Court was 

ouſted of the Juriſdiction. See alſo 31 H 6. 11. betwirt the Parſon and 

the Servant af another Parſon. 7 H 4. 102. In Treſpalſe by a Parſdir'as 
gainft a Lay-man,who ſaid, that one A is Parſon of a Church ina Town Ad 

joyning to a Town where the-Plaintiff is Parſon, and that A let to him the 2 
Tythe and manded Judgement , &c. and pleaded to the Juriſdiciam, * 
and by Gaſcoigne , the Plaintiff may recovet: his Tythes in the Spiritual 
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piſch, 29. El. in the Kings Bench. 
LXXV1L Bunoy againſs W right and Stafford. 


N Treſpaſſe the Caſe wis this: Grindal Biſhap of London leaſed parcel 6 
f the poileClions of his Biſhopzick foz one and twenty pearra, and afters f Pie, we 

wards: cuſted ths-Leſee and leaſed unto another foz thee lives, rendzing the 3 „ b made 
ancient and accuſtomed Rent, which was confirmed by the Dean and Chapsby Biſhops: 
ter. Anvafterwards Grindall is tranſtated : Cook argued, That the 

is warranted by ths Statute of 1'Eliz. At the Common Law a — 
might make an Alienation in F being confirmed by the Dean 
Chapter: But by 32 H 8. cap. 28. without Dean and Chapter, 03 
their confirmation may make a Leaſe foz one and twenty years , but with the 
confirmation of the Dean and Chapter may make a Leaſe foꝛ one thouſand 
yeares. But by the Statue of 1 Eliz, the power of Biſhops in that right is 
much abꝛidged, foz now with confirmation oz without confirmation they car.- 
net viſpoſe of their poſſeſſions but foz one and twenty years oz thzee lives; 
and this Leaſe is in all points ac toꝛding to the Þtatute of 1 Eliz. foz firft it 
begins pꝛeſently upon the making of it: Secondly, the ancient rent is reſer⸗ 
ved payable yearly during the term; foz although here be an old Leaſe in eſſe, 
ret the Rent referved upon the ſecond Leaſe is payable during the ſecond 
term, fo2 payable is a wozd of power and not of action, as 1 H 4. 1.3.3. Lozd, 
elne. and Tenant, the Peſne gives the Þeſnalty in tail, rendzing Rent, it is 
a good Rent, and well reſerved, although here be not a pꝛeſent viſtreTe;yet it 
may be the Tenancy will eſcheat, and then the Donoz ſhall viſtrein foz all 
the Arrearages : And ſo the Rent is payable by poCibility. And 10 E 4+ 4. 
A leaſethj foz years,and afterwards grants the Reverſion to a ſtranger, if the 
Beals of the ſtranger come upon the Lands during the term; A may 
ſtrein foz the Arrearages incurred, and if he happen ſeiſin, he ſhall have af 
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Green feild. C Caſe. - Cliffs Caſe. 
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ACize during the contirmance of he fir term: And he cited a Caſe lately 
adjudged in Lefſo; entred upon Leſſee fog years, and made a 


Ind fee the words of the @tatute of 32 H 8. cap. 28. Rent reſerved yearly 
during the ſaid Leaſe due and payable to the LeToz,&c. ſuch Rent, &c. awd 


þ + — ſuch Leaſes may be good, although there be a fozuner 


eſt foz years in being, if the ſame ſhall be expired, ſurrendzed, oz ended 
within one year after the making of ſuch new leaſe, and ſo not expzefly paya- 
ble in, tei veritate, annually during the Term. 


Teel. 29. Em. in the Kings Bench. 
LXX y | I. Bonefant and Sir Rich. Greenfeilds C qe. 


— * — againft Sir Rich. Greenfeild, and upon the ge- 
matter was found : T was ſeiſed of a 


of the as of Fee, 
— WW the ſame to his tour Erecutozs , and — 
that his (aid 


further 

@xecuto2s thould ſell the ſame to dir John Saintleger fog the 
ment of his debts, if the ſatd ir John would pay foz it one thouſand one 
— — and dyed , Sir John did not pay the money at the 

Dae of the Erecutozs refuſed Adminiſtration of the Will, the other 
dne entred into the Land and fold it to the Defendant de ſo much as it conld 
be ſold, and in convenient time. It was moved, that the ſale was not good, fa 
they have not their authozite as Executozs, but as Deviſees , and then when 
one refuſeth , the other cannot ſell by 21 H 3. Ceſtuy que uſe,Wils, — 
Executozs ſhall alien his Land, and dyeth, although the 
— — — 19H 8. 11.1 


and dyeth, and one of the 'Executazs dyetd, — ape Lond 
well enough, and ſuch ſale is good. des Br. Deviſe 31. 30 H 8. 39 E;. Bx. 
Allize 356. And he put a difference where an is given to many by 
one deed, there all ought toJjoyn ; contrary,where the Anthazity is given by 
Will ; And if all the Executozs ſeverally ſell the Lands toſeveral perſons, 
ſuch ſale which is moſt beneficial for the Teſt at oꝝ ſhall ſtand, and take effec : 
ꝑꝑę— n — con Teſla- 
Ergo, he refuſed to take by the De viſe, —— — 
to the (ntent ta dell therefoze if he refuleth to ſell, he doth rctuſe to take, and 
fo it is not neceClary that he who refuſeth joyn in the (ale, and although we are 
not within the expꝛeſſe wozys of the Statnte , yet we are within the ſenſe and 
meaning of it. Andafterwards it was adjudged, that the Condition, foz the 
manner of it, was good. 


Paſch, 29 Eliz, la the Common Pleas. 
LX X 1X. Gamock, «nd Cliffs Caſe, 


Jeione firmz was bzonght by Gamock againſt Cliffe of the Pannaz of 
Hockley, in the County of Eſſex, and upon the evidoncs the cale was? 


* WW PII 


Gill and Here - | St 
woods Cale, 


That the King and. Dueen, Philip and Mary, ſeiſed of 
Hockley, leaſed the ſame to Edmund Terrell foz yeares, 


exception do extend to ſuch 
Trecs, then upon the matter they were not demiſed, and if ſo, then wall can 


Tre at here 
to es, 

the time of the dem Trees Teoan. i 
Dr otherwiſe it Dower all 
ſhould be if the wozos had been modo creſcentibus & exiſtentibus: Another mats rake 


oved, becauſe if the Lady Rich, being Tenant in Dower, andſa in gr 


nat requiſite, the Lady Rich, ſh all take advantage of the condition, 
Where the words of a Leaſe are, that upon the not going to R 
Leaſe ſhall ceaſe, it was holden that the Gzantee of the Reverſton 


that here is not any voluntary waſte in the Leſſee as fo the 
done by a Tranger, and not by the Leflee himſelfe, and foz 
is not bzoken, only the Lefſee is ſubject unto an Action of Waſtez | 
if the Leſſee had erpzeſly commanded the Uendee to cut them down, oz 

* expzefſe authaity: The ſale was, All his TU oovs growing , 


Paſch. 29. Eliz In the common Pleas. 
LXXX. Gill and Harewoods Caſe. 


In vzought an Action upon the Caſe againſt 
the Defendant was endebted to the 


non pn rn 
ty to the Defenvant, foz the ſame may be, 
the exception was not allowey, foz the Debt in it 


— 


1 is 1114 W.3 


TIE TIT 
1 $403 «ef LXX XI. Pa 
T3 | {4 l 2 1. 80 3d 2 : 
de would h. ena Fin which wis p Dedimis Pqte ſta- 


vi de x the fawd Her ſeant payed pꝛelently, thut the ſaid Fine be 
at the perill of the Conuſees, but the ſame was denyed him by the 
ele | 


— e _ Mich, 39. and 30. Eliz. In Commuui. Banco. 
1d} 3 41 LXXXII. Maſcals Caſe; 
Nine T6007” 8 oi E234 TK 

leaſed a Houſe to Afoz yeares by Jadeature # by which A cove- 
Aſante with Maſcall to repaire the Houſe Leaſed, and that it ſhduld be 
lawful fo; Maſcall his Yeires and Allignes to enter inta the Houſe to ſee in 
what foz/matter of Reparation the ſaid Houſe ſt99y, and if upon any 
uch view, arty vefault ould be found in the not repairing of it, and therevf 
marning be given to A, his Trecntozs, c. Then within kour moneths after 
' ſach warhing, ſuch default ſhould be amended : the Boule in the default 6f 
the Lene became ruynous: Maſcall granted the Re verſion over in Fee to 
— — view ol the Houſe gave werning to A of the default dec. 
which is not ee payte d, upon which Carre, as ACignee of Maſcall, bought an 
Action ot Covenant A, It was mo der by Fenner Her jeank, thit the 
Action did not lve, becaaſe, the Youſe became ruynous befoze his intereſt in the 
Reverſion ; But the opinion of the whole Court was againſt him, foz that 
the Action is not conceived upon the raynous eſtate of the Bouſe, oz foz the 
tommitting of Waſte, but foz the not repayring of it within the time appoin⸗ 
ted bythe Covenant, after the warning, fo as it is not materiall within what 
time the Youſe became raynous, but within what time the warning was gi- 
ven, and the de lault of the Reparation did happen. 


LXXXIII. Mich 29 & 30. Fliz. In Communi Banco. 


N a Wit of Dower, bzouxht by a Woman of the third part of certaine 
Lands, &c. The Tenant pleaded; That the Lands of which Dower is de⸗ 
manded, are of the nature of Gavel-kind, and that the cuſtome of ſuch Land 
is, that Dower ought to be demanded of the moyety of it, and not of the third 
part, upon which the Demandant did demur : And the opinion of Windham 
and Anderſon Juffic es was; That ſuch a Woman of ſuch Land might at her 
pleaſure demand her Dower either accozding to the Cuftoine, oꝛ accozving to 
the common Law; fo2 by Anderſon, the common Law was befoze the Cu⸗ 
ſtame, quod quzxe /, and by Windbam, if the De mandant here recaver her 
| Dower accozding to the common Kam, pet if ſhee taketh another Busband, 
thee ſhall loſe her Dower as if ſhee had been endowed actoꝛding to the Cuſt 
ome, Coke, an Appzentice of the Inner Temple being at the Bar, when this 
Caſe was moved, ſaid unto Mer jeant Shutleworth, that the Caſe had been ad⸗ 
judged againſt the Demandant, and Scot Preignothory did affirme, that the 
Lo2d Dyer was of opinion, that the Woman ought to be endowed acco2ding 
to the Cuſtome, and not otherwiſe, And Sayer one of the Clirks of Nelſon, 


*% ſheifg 


Beverlie and Corus, G3 
wal: Caſe. 


cheife zeignothozy lald, that it was adjudged accozvingly, 16, Eliz, and that 
the Caſe was betwirt Gelbrand Memanvant, and Hunt Tenant. 


Aich. 29. Eliz, in the Common Pleas, 


LXXXIV. Beverlie a»d Cornwals Cafe. 


Everlie bz6right a Quare Impedit aggigſt Cornwall, and had 4 to x 
. ne Demurrer in Lam: Which ſee Mich. 28. and 29. Eliz. —_— 
And now the Qusen bzought a Seire facias upon the matter. Chat the ſaiy 
Beverly after fhe ſai Judgement was out-lawed in an Action of Tri 2 
* 1 $, and upon that a Scire facias fund, ad reſpondendum Qu: pleaded. 

a Domina Regina , ſhouls not have execution of the Judgement | 
reaſon of the Ont-lawzy afozeſaty ; and beclarev in all as afozeſaid : And fur⸗ 
ther, that the ſaiv Cornwall Had , Upon which Beverlie bid demutrt 
in Law. Any this Term it was argaev by Puckering @erjeant to the Queen, 
that by that Out-lawzy the Intsreft to pzeſent is tranferred to the Queen. 
Which ſee 5H 5. 3. Tenant at will of a Pannoz,to whichan Avvowſon is 
appendant is out-lawey in an Agton of Lreſpaſſs , the Church voived ; by 
ward of the Court it belongs to the King ts pzeſent : Anv ſee 8 R 2 ſcil. Qua» 
te lmped. 200. A feiſey of an Avvowſon , the Church becoutes 
put-lawed in a perſonal Acton; phony nent un 
ener 
| c , VIZ, ut 
ad ſectan. JS in plito nis, without the Dat-lawzy at 
there is a vifference,where an DOut-lawzy is pleaded by way of barre, 
ability of the perſon , &c. ann where it is (et yown in a Mat, fo2 a 
ought ſhoztly and compendiouſiy to compzehend the cauſe of the Adion , 
cially judicial Wizits which are not tyey to any fozm certain , eſpecially 


* 


; 


cauſe that the Dut-lawzy ſet foath in the Mit is a Reco2d of the ſame Court: 
Foz the percloſe of the Scire facias is, pro ut per recordam hit in curia plenius 
ipparet: And that Recozd being in the Court, the party cannot plead, Nul tiel 
record, as if the Recozy had been in any ether Court: But he —— 


mand Dyer of of the Necozo: Which vide 5 H7. 24. Walme 
contrary. By Ount-lawzy in an perſonal,the King cannot ſsife Land, 
but only take the pzofits of it, 9 H 6. 20. 21 H. 7. And as our caſe is, no⸗ 
thing voth accrew to the Queen by this Dut-lawzy , foz the Queen her ſelf is 
ſeiſed of the Advowſon, becauſe ſhe, uſurpando preſentavit, and her Clark ad- 
mitted ; and although Beverlie hath recovered in a Quare Impedic againft the 
Pzeſentee of the Queen;yet becauſe he is not removes by a Mit to the Bi- 
ſhop, the Queen tontinnes Patron, and nothing remains in Beverlie that may 
be fozfeited, But Rhodes and Periam contrary,foz by Periam if after ſuch Re- 
covery the Incumbent dpeth, the Patron ſhall pzeſent,foz by the Judgement 
in the Quare Impedit fo Beverlie , the Patronage is re beſted in him withoat 
any other ext cution: And by Rhodes, if after ſuch Judgement the Patron dy⸗ 
eth, his Crecutozs ſhall have a TU it to the Biſhop. And by Walmeſley, the 
Sire facias Beth not lie fo2 the Queen ; foz that M zit alwayes runs in pꝛi b ity 
of the Recozd upon which it is grounded, to which Recozd the Queen is a 
Tranger,and by Dut-lawry in an Action perſonal no Action real ſhall eſchezf, 
and therefo2e this Scire facias being in the nature of a Quare Impedit upon 
which it is grounded, which is a real Action, oz at leaſt a mixt ſholl not be foz- 
feited; and alſo it (hall be abſury to grant now a Wit to the the 
Dueen;Whereas Judgement was given again the Queen, as in our caſe if 
hath been, And in no Caſe the Judges ſhall reſpe the title of the Qineen, 
being a franger to the TU zit : Put where a title foz the Queen doth appear 


upon 


my 4 ® —_— 


P. and the Earle of 


u arwicks Caſe. 


— upon the pleading, oi otherwiſe within the Recozd, 11 H 4. 224. by Hankford. 
If a clear title foz the King be confeſſed by the parties upon pleaving, a Wait 
to the Biſhop ſhall ine fo the King ; ſo if ſuch matter appear in Evidence, 
c. the Land in queſtion is ſeiſable into the Kings hands. See 9 H 7. 9. 16H 
7:42. ſo 21 E 4. 3. by ChokeandFN B 38. e. In a Quare Impedic betwirt two 
ſtrangers if title dothj appear to the Court fo the King, a Wit to the Biſhop 
ſhall iCue fozth foz the King , but in out Caſe nothing is within the Recozd 
ts intitle the Queen, but all the matter upon which a W t to the Biſhop is 

ved foz the Queen is out of the Recozd , and a fozreign thing. And as to 

Outlaw. he conceived it is not ſufficiently allevged,; foz he ought to have 

made mention of the Exigent and of all the pzoceeding upon it, and the Judge 

ment of the Coronors, and foz vefect of that no title is given to the QNueen;and 
of that was the Lo2d Anderſon , and that it ought to be ſet fozth in the 

Mit in what Term the laid Beverly was out-lawed , and the Number Roll 

al'o, ſothatif Beverlie had demanded Dyer of the Kccom, the, Court might 

know it: And by Nelſon chcif Pzeignathozy , the Term in which the Dut - 

lawzy was,ought to be compziſed in the Scire facias. Vide Book Entries 48 8 

where in a Quare Impedit foz the Roy upon ſuch a title, the Bing ſhewed ii 

his Court, that A was ſeiſed of ſuch an Advowſon, and granted the next A voi⸗ 

dance to B;. and that afterwards one C impleaded the ſaid B in a Wait of Ac 
count in ſuch a Court, where Nibil was returned upon the fammons , upon 
iſſued fozth a Cx pias, upon which is refurned,Non eſt inventus, &c. upon 
an Exigent, upon which the Sheriff did return, quod ad com. tener, 

&c. & ad iii. 7 wa prox. præcecident. the ſaid B — 3 & non 

comparuit,& quia m eo comitat. aparuit , ut legatus fuir, and af- 

ter the Church voided, and that by reaſon thereof it din belong to the King to 

— ok : vide ibid. 196.accozdingly. And as to the Scire facias all the Judges a. 

greed,that upon the matter the Mzit lay well enough: And it is good viſcre- 

tion in the Court to grant ſuch a M zit: And by Rhodes, Af two Coparte⸗ 
ners of an Advowſon make com poſition to preſent by turns, and afterwards 
one of them dyeth,hor Yeir within age, and Ward to the King : The Church 
voiveth,and the King is difurbed in his pzeſentment,he (hall have a Scire fa- 


FNB 34 H. And by all the Juſtices, it Ge recover in Debt upon a fimple con- 
trac, and befoze erecution the Plaintiff is outlawed in an Action perſonal, 
the King hall ſuc execution: And ſee 37 H 6, 26. Where in Debt upon en 
Dbligation it was ſurmiſed to the Court, that the Plaintiff was cut- 
lawed : And the Kings At*ozney pzayed deli very of the Dbligation,&c. 


Mich. 29 and 30 Elis. In Communi Banco. 


LXXXV. | Moile and th: Earle of Warwicks Caſe. 


A Quare Impedit Was bzought by Walter Moile againſt Ambroſe Earl of 
Warwick, and the Archbiſhop of Canterbury. And ncw came the Ser- 
jeants of the Nucen, and chewed an Office, to entitle the Queen to have a 
Wizit to the Bishop, containing ſuch matter, viz. That one Guilford wos ſets 
ſep of the {Panoz of D, to which the Ad vote on of the Church was appendant, 
and that Pannoz was holden in cheife by Knights ſervice , and that Guilford 
and his Wile levyed'a Fine thercof-to-the uſe of themſelves foz their 
tives , the remainder over in tail to their eldeſt Bon, and that Guilford 
is dead, but who is his next Peir, ignozant: And it was ſhewed by 
the Ceuncel of the other ſive, that the truth of the Caſe was, that 
the laid Guilford was ſeiſed of the ſaiv Wannoz in the right of his ile. 
and ſo levred the Firs, in which Caſe the ſaid conveyance is not within © 
| T”" he 


Quare Imped. 


cias upon ſuch compoſition ,totwithſtanving that he be a Franger to it: See 


— — — . 


Moile and the Earl of 65 
3 Warwicks Cale. | 


the Statute of 32H 8. fog it was foz the advancement of the -Yus- 
band, not of the Wife , which Anderſon granted. Vide Dyer 19 
254. Caverlies Taſe, but that is not in the Dice : And it was 
the Barre, that the Dice is imperfect , becauſe no Meir is found. 
Anderſon, the Dffice 13 fufficient foz the King to ſeiſe, 
be inſufficient foz the Heir, &c. And it was agreed by the whole Court, Office tro- 
that the Court ought not to receive the Dffice, al . 

firm upon oath, that it is the very Office, but it onght to 
the Gzeat Seal of England; and alſo the Court ſhall not 
zit; and vet Nelſon Pzeignothozy ſaid, that t 
Wincheſter was bzought into the Court wit heut 
Seal , and that was out of the Tower: And in 
held, that if a Recozd be pleaded in the ſame Court where it abides, the other 
party againſt whom it is pleaded may plead,Nul tiel Record, as if the ſaid Ne- 
cozd had been remaining in another Court. which all the Pziegnothozies deny» 
ed, and that alwayes it had been uſed to the contrary. At another day the 
Caſs was moved again. The Plaintiff in the Quare [mpedit counted , 
Richard Guiltord was ſeiſed of the ſaid Pannoz , &c. in the right of Bennet 
his Wife,and ſo ſeiſed, they both levyed a Fine thereof to a ſtranger, Sur Co- 
nuſans de droit come ceo , who rendzed it to the Yusbaad and M iſe foz their 
lives,the remainder to the Yeires of the body of the Pusband,the remainder 
to the right Yeires of the Hus band; and they ſo being ſeiſed, the Pusband 
alone levyed a Fine to a ſtranger, Sur Conuſans de droit come ceo, & c. and 


5 


was diſſeiſed, &c. See 3 H 6. 5, If it be not found of what e tate 
of the King dyed ſeiſed,the Dffice is inſufficient. But les there 
that ſuch an Dffice is good enough foz the King, but not fo the 
his Livery upon it. And by Anderſon, Periam,and 
Dffice is ſupplyed by the Count, faz there it is 
laid Richard dyed ſeiſed. Secondly, becauſe no is found by the 
ice, To which it was ſaid by the Lozd Anderſon , that peranbenture 
Common Y aw the ſame had been a material Exception. But we 
teſpea the Statutes of 32 and 34 H 8. of Mils.  Andtherefoze as tothe 
Mike the Queen is entitled to Primer ſeiſin, becauſe the conveyance was | 
made foz her advancement : And by Windham, the Nucen in this | 
not have Primer ſeiſin, foz by the @tatute the Queen hall not have 
lin,but in ſuch Taſe,where,if no conveyance had been made, the Queen thouly - 
have had Primer ſcifin, but in this Caſe foz any thing that appears befoze ud. 
rar poor pong oooh ber dye 
n,fozaſmuch as no if he dyed 
ee there is not any in cerum naturs to ſus livery Rhodes, 
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Moile and the Earle of 
Warwicks Cale. | 


— 


Waſt. 


and Anderſon contrary; Admitting that Richard dyed without Heir, the 
Queen ſhali have Primer ſeifin againſt the UWite of Richard, notwithſtanding 
the ofcheat. Walmeſley @erjeant , Il the Tenant of the King by Knights 
ler nice in cheiſe dpeth leiſed of other Lands holden of a commen perſon vy 
Knights ſervice, without Yeirs, the King ſhall not ha ve Primer ſeiſin cf ſuch 
Lands holden of a Dube, which Windham granted: But by Anderſon the 
Ladis put to ſue an Ouſter le mayne of the Land holden ot him. And after⸗ 
wardExcoption was taken to the Count, becauſe thePlaintif hath not averred 
the lilr of the Menant in tail, that is, f Bennet the aUife of Richard, to whom 
the and was entailed by the ſecond Fine: But that Exception was difal- 
lweb by the whole Court, and a difference put by Anderſon, Where a man 


pleads the grant of an Advowſon in groſſe by Tennant in tail, in ſuch caſe the 


like of the Tennant in tail onght to be averred , fo2 by his death the grant 
ceaſeth, But where a man pleads the leaſe of Tenant in tail of a Pannoz 
with an — — in luch caſe ſuch averment is not neceſlary: 
6 accozdingly Smith and Stapletons Caſe, 15 Eliz. 431. And here it was 
maved, if, in as much as by the firft Fine an eſtate foz life was rendꝛed to the 
Wife,and by the ſecond Fine, in which the did nat joyn,an eſtate tail was li⸗ 
mitted nnto her, and now when the Yugband dyeth if he ſhall be remitted to 
her eſtate lo life;which Windham granted, foz that was her lawful eſtate, and 
the ſecond e ſtate tortious : But by Rhodes, Periam, and Anderſon the Wife is 
at liberty to make her eledtion which of the two eſtates ſhe will have. And 
as to the Wit to the Biſhop fo the Queen, the Court was clear of opinion. 
that it ought not to be granted upon this matter: But all the queſtion was, if 


"ons inconſulta, the would 03 ought to pzoceed : And it was holden 
rip by the whole that 


| the tenure alledged,modo & forma, could not 
bo atenure in cheif, 'foz it is ſaiv,that the Land was holden of the King, as of 
the-Caſtle of Dover, in Capite. 


LXXXVI. Mich. 29. and 30. Eliz. In commun Banco, Intr, 
Faſc. 28. Eliz, Rot. 602, 


that the eſtate of the Defendant by the limitation of the uſe was pꝛi viledged 
with the impunity foz Matł, that is to ſay , without impeachment of Maſt. 
And it was moved , if this verdict the Plaintiff ſhall ha ve Judgement: 
And Anderſon any Jutt ies, he ſhall, foz the matter in iſſue is found 
oy he Ree Gut refs Feoffment to the uſes conteined in the 
Count: andthis impanity of 


took the Demandant to Wife,and took back an eſtate in Fee,and dyed ſeiſed, 
having iſſue inheritable : Now although upon the truth of the utter hes 


nn n - — TFwx —— 


A $ Ae gl Debt is nghtagninKt thzee Srecutes 


— 


8 


Bract bridge and Bas ler- | 67 7 
| viles Cale. 


nt dowable de jure det when the parties ard at iſne upon d point cartain, as 
fozretan v2 ftrange matter not in queſtion betwixt the parties c 
8. H 6. 


— — 1 - 4 - 4 


ed in the poynt of the Judgement. But if the Defendant had 
barre,be might have fozcloſey the Demandant of her Dower-: Vide 
27.47 E 3: 19. In a Precipe quod reddat in the default of on 
one came and chewed how the ” Tenant who--made eſis 
Tenant foz life of the Lands in demand, the te berſion in Fee to ſts. 
and p2ayed to be received. The Domandant did counter / plead the receit, - 
ſaying , the Defendant had fee , upon which iCue-was joyned. And it was 
fouad,that neithet the tenant,noz he which pꝛ ed to be received,had | 
in the Land; In that caſe the Court did not regard the matter which. was ſu 
perfinous in the ver dict, ſoꝛ they were at iCuo upon a point cor! , 
ther the Tenant was ſeiſed in Fer, luz it was confeſſed of both. 
au eſtate foz life ;/ and with that matter the Jueꝝ was not charged, 
ars nut to enquire of it, and ſoit was found ag inſt the Demandant, fc 
tauſt dhe Receit was granted. 7 H 6. 20. The parties were at iſſue. upon a 
dying leiled. which is found by verdia, bſit the Aury further find, that 
party made continual claim; this continnal claim ſhall nat be regarded 
point of the Judgement, becauſe Has not pleaded in avoidance of the deſcent. 
Windh. Juſtice contrary; Fozaſnnich as it appeareth unto us upon the verdic, 
that the Plainttf hath not cauſe ol Action , and therefoze he ſhall not have 
Judgement; As in Detinue, Che Plaintiff counteth of a bailment by his own 
hand ; the Defenvant pleadeth, that he doth not detain, Kc. the Jury find the 
Detinue, but upon a bailment by another hand : In this caſe,notwith# 

ing chat the Detinue be found, pet the Plaintiff-ſhall not habe ? 
But Rhodes, Periam+, and Anderſan-1n the pzincipal caſe were of opin 
Judgement ibould be given Im the Plaintiff ,. las in uo cale the . 
ha be id ban ige of ſuch a Liberty of impunity ol Matt, if de. ad i 
AnvtheJurozs are not to mendie- with any matter which is nat in ius ; Ani 
it be but matter of ſurxluſage; it is to no purpoſe. And afterwards. Judg 
ment was given fo2 the Plaintiff. A 


Mich. 29. & 30. EI. In Communi Banco, 


LX XXVII. Bracebridge & Basketviles Caſe. 


—— — 1 one of them p 
plead — Againſt the frſt plea 2 b — 10 | 
ene a. did averre xecutors; | | 
5 12 upon the ſecond plea they are at ius : The firſt iue is found 100 J 


ntiſt, and as to the other plea, it was found, that the nts gave 
in their hands thirfy pounds of the gods of their Teftatoz not admin i ſtren 
Note, the debt in demand tas one hund2ed ydunds, upon which the Plaintiff 
dad Judgement to recover the goons of the Te ſtatoꝝ , and thereupon had exe- 
cution. cm the Miaintitt bzonixht a Scire facias againſt the ſaid [ 
ſuppoſing that many other goovs ofthe Teftatoz7have come unto their 
aſter the Judgement; and pzayed execution thereat:apon which the Defendant 
did demarre in Law. Vide 21 H 40! ft. In debt againſt: foz- 
ty marks, the De fenvant pleeded, that he had fully adminiftred, and it wa 
ſtund, that the Deteadant, at the day of the W zit bought, had of the goo! of 
the dead twenty man ks and no matze, and gave damages five mE De 
aa the five markoof their un bear: Ant 0919 the be e 8 
mar ir own goods: as twenty mark 
that the Plaintiff ſhould be amexted: 33 H 6. 24 Where Executezs plead, 


that khey have nothing in their hands, which is found accomingly 1 r- 
K 3 warts 


F Y ä — ä H— ——— — —— — — 


68 For dley⸗ Barker and Pigots 


p 


: 


1 


1 
If 
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Mich. 29. and 30. El. In Communi Banco. 


LXXXVIII.  Fordleys aſc. 


| Tender plet- 
ded. 


Mith. 29. and 30 Eliz. In Communi Banco. 
LXXXIX. Barket and Pigotts Caſe, 


Teftatoz R, in which capacity the Defendant is charged. So as here 


firft 
the Defenzant in che quality of an ©recutoz of an Erecuts; 


Execution 
5 nwſt follow 
| the nature of pet 
| the Action. 


1 


— 


— th. 


ad <Ba/ſet and Kerne: | 
. * 


Thacker and — Blannc ra 
Caſe. Fryes Caſe. 


— 
— — 


LA —— — 


Mich, 29 and 30. Eliz In Conmini Banco. 
XC. Thacker and Elmers Coſe. 


1 | 222 | 

cker recovered in an ACize of Novel diſſeiſin againſt Elmer cocteln 12 

1 Nn execution : Elmer entrey upon Thacker and e Afteidn, 

Redi ſſei A — whether Thacker — his Entry 

a nd 

have a Rediſſciſin: Au the apinion of the whole Court was, that he might welt 

maintain the W zit, fo he is not thereby ta recover any Land; but the De- 

feudant al that Rediſſeiſin being conviced, hall be fined and impaiſoned, any 

render double damages: Vide Book Entries 502. the Judgement ina Re- 
diſſeiſin is, Quod recuperet ſeiſinam ſuam of the Land. 


Mich. 9 and 30 Ela In c bum Banco. 


XCI. Blagnchflower and Fryes Coſe, 
Launc Executrix | 
B. — 


2 5 
of | 
the A 


hav not 


"is 


riam were of opinion, that the matter of Covin ought in an the part of 
the F Plaintiff,” which REEL 9E. 4 13, 140 the Carnal 


In commun Banco Intrat. Mich, 26. & 27. Eli. Rot, 17. 
X C1 I. Ze and Kerwes Caſe. 


PAGerthe Erecutoz of Morris Sheppeard bzvmght debt upen a Beim again® ben, E 
ne, the Caſe was: That Kerne was bound to Morris in an Dblic cut ori. 


70 f vLearches 
Caſe. . 


— ** 


o 


— —-᷑— 1 — 


— — . a 
upon Condition, that the ſaid Kerne ſhould pay to the ſaid Morris his Erecu, 
toꝛs, &c. at the choice and election of the ſaid Morris, within a month after 
the death ol the Lady Kerne,fhirty pounds, m twenty Kine, to which the De 
kendant pleaded the Plaintiff within the moneth after the death, &c, did 
not make any oz election, upon which the Plaintiff did demur in Law: 
And the Court was Near of opinion, that it p3s a good Plea in Br, fo; 

'Dbligoz is nok bomwen to make a tenvet'vf both, viz, of the mony and 
Kine ; but the Pbligee himſelfe is bounden at his peril! to make election 
within the time limited; Nn 
ther aſſurance within ſuch a time by Fine oz Feoffment- as you thall chooſe, 


it behoveth vou to make election of your alfurance, Fine, or Feeffment, and 
in the pzincipall Caſe, the election of the onght to pꝛecede the ten- 
ver of the Defendant: vi. the Lozd Liſles 18E4 15. 19. 20,21. Where 


ſaid Lozd to ſhew his Svidences tonching 
Councill, the election wis to the Defen» 


the Defendant was bound to 


tt the duty remaines payable, fo2 the thing to he 0 
uod fuir conceſſum ; And as to the pzinicipall Caſe, 

9 the Ptaintitk chould be 
es « 


aw Mich. 29 & 30. Elz. In Commun Bihco, 


t, in ol her 
further t, that if any porſon ſhould arreſt, oʒ 


cauſe. to be 


anſwer: befoze the Pzi 
id William Search — 5 


— 3 
ed againe fo2 the ſame cauſe, that is by col 
ment was granted againlt them. 


our of. the ſaid pzoteaion ; 


Note, that the ſame Terme, Mich. 29. and 30, Eliz. Another Habeas 

Corpus was vireded to the Steward and Pichi of the Marchalſer, 
UNabess corpus fo one Howell, wh3 made returne, that the ſaid Howell was committed 
to his cuſtody, per mandatum Franciſci Welſingham militis Principals 
Secretarij , & unius de privato concillio Dominz Reginz, and that returns 
was by the Court holven inſufficient, becauſe the cauſe upon which he was 
committed, was not ſet down in the returne ; and therefoze day was given, to 
1/5 | L G4 #2 | , amend 


a as =» a@£&a> aS>tco an an as A e ir dd $6 S2Eo.0H 


Bret and Audars | 7¹ 
Caſe. 

amend the returne, and now they returned the da att in this manner, I. i 

notuinatos Johannes Howell conceſſus fuit, &c. ex ſenrencia & mandato 

concillii privati Doming Reginz ; Ita quod corpus ejus habere * 

Fe, And that returne was alſo holden by the Court to be — 

whatſoever perſon, o2 by what meanes ſoe ber he was — . 

nen of the returne ought to be, Corpus tamen ejns paratum habeo, 

ſhall ſeem good to the Tourt, that the R — 1. 

and ſhall be diſmis't, he ſhall be diſcharged, but 

mande d, and the Court took a difference, where one is 

the P2ivy Councill, foz in ſach caſe the cauſe of the E 

ſet down in the returne But contrary where the "comming on by 
whole Toancill, thers no cauſe necd to be alleanged. 


be £8- 
one of 
Dk 
2 the 
1 
Mich 29 and 30. Eliz, InCommuni. Bancu. 


XCV. Bret a Audars Caſe. 


Ret bzought Debt upon an Obligation againft Audar, the Condition of Debe upon 4 
Dux Dbligation was; that the Defendant ſhould ſtand to the Awary, Bond ro 


&c. And the Arbitratoz awarded, that the Defendant thould +75 
Plaintiff ten pounds, without naming day oz place hors to I 
tender : And it was moved, That that would have been a 


lannans pleaded, that he was aliayss ready, and Hel 66 5. bjſhant 
in debt upon an Arbitrament, as the Caſe is, 7 H. 4+ 97+ —_— 

40,41, 42. Pet now by the er 

bin anather Wen se then ü bas bekuze, (ee 1 


21 E. 4+ In Debt upon an Obligation to 
— — nd — — 


dave ye — tai 
And hore the Defendant ought to have pleaded the tender, and 
As eu uns 5,that-wherehe bat 172 
of ſuch Land, now if 
fozme and effect of 
any tender, foz the Rent is not payable in 
tontrary if the Convition had been 
that opinion was the whole Court, that he ought to 


— —— ſaid : 


render, and relinquith to the Plaintiff 
he had in his poſſeſſion; by reaſon of — port 
that the Defendant pleaded, that he had yeildev 
generally without ſhewing which in certaine ; 
nue clear of opinion, that the Plea was not good; which ſee | 
ewe ir _ on * 1 | 
e „in plea ce 

ſhew what Lands and Tenements in certain EE the | 
Feeffment ; See alſo 12 H. 8. 7. 13 H. 8. 19. N point of Non dannifica- 
was, That the ſaid Audar ſhould acquit and 4 and ſave. Ae | 
2 * 5 NI Bens rae , 

non fuit daranificatus, and tha was holden 
to have chewed, how he had diſcharged him, and it is not — — 
the damnification, as if J be bounden to convey unto you the yo 


—— — ͥ́ —— ꝗ́ — eek . —— 


— —— 


72 


9 * — 2 and Kirfoots 
1 Caſe. Caſe. 


—_— 


I have conveyed the laid Pannoz, but to ſhew by what manner of ronvey- 
1 22 B. 4. 43. If the condition be fo 
the Plaintiff, & e. then the manner of the diſcharge ought to be 
but if it be to ſave harmieſſe only, then non damnificatus, generally is 
enough, 40 E. 3. 20. 38 H 6. 39, Che condition of an Obligation was, 
Dbligoz ſhould keep without damage the Dbligee, of ſuch a ſum of 
mony againſt B, to whom he was bounden foz the payment of it, and the ſaid 

that at ſuch a day, &c. the ſaid B at his requeſt delivered 
| atquittance, without that, that 


Mich» 29. and 30. El. 


X G V I, Heydons Caſe. 


Alph Heydon pꝛetending title to certaine Land, entred into it, and made 
a Leaſe of it to try the title: Upon which his Lefee bzought an Eje- 
Rione firme, in which the parties were at due; And now at the day of the 
Enquef, the Jurozs were called, and but five of them appeared, whereupon, 
the Defendant came and thewed to the Court, that the ſaid Heydon by his 
Freinds and Servants, had laboured the Jury, not to a 
veration of the Defendant who had foure 


Ach. 29. and 30. Eliz, In Communi Bunte. 
xXCVII. Smith aed Kirfoors Caſe. 


Mith | Debt uponan Arbitrament againtt Kirfooc, and declared 
that the | ef ene; err Ages Fae ny 

— Popham ar, arbitratoris indiſferenter electi, de jure, titulo 

2 vegygee? \ſuagijs, &c. Who taking upon him the 

ration, ordinavit, that the ſaid Defenvant ſhould pay unto 

open ten plenam ſatisfactionem, &c. and thereupon he 
Action; It was ſley Mer jeant, that the Dec 

—— To. the Neo oth i the Works 

| a e awarded t 
tiff, nothing is awarded to the Defendant, and ſo the Award 2 and ſo 


the Court was clear of opinion, that notwithſtanding that ſuch an 
be void in Law, yet it may be foz any thing that a that 
22 HK is Dec lara⸗ 


ſuch part only of it which doth entitle him to the 
,  thinſþ 


B, in pleading the petfozmance of the condition, it is not ſufficient to chew, 


. * in 4 2. 
* * 
* 
r e ˙ é TIS 


= 
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Arundel! againſt 3 againſt Hawks againſt Mole 
Morris, King linen x 
thing, &c. and if the Defendant wil impeach the Award foz any thing, that 

is to come in on his part, vi. ac. Book Entries, 152. 123. vi. Foz the Arbi⸗ 


trament, 39 H. 6. 18. by Moile, 7 H. 6.41. 


Mich 29. & 30. Eli, In Cotumuni Banco. 
XCVIII. Arundell againſt Morris: 


chard Arundell ſued an Audita Querela againit Mortis, 228 
: Z 4 Yet 


Cog | cel, tho wt 


Court, the Wit is | 1 
and ſhall not ma the Mit: And atterwards Judgement was 
fo the Plaintiff. ö wt 2d 2 
Mb. 29. & 30. Elik. 3 
XCIX. Brok againſt King. wh” 


1 ich. 29. & 39. Bliz, Tn Colmmiliti Balted. 
C. Hawks againſt Mollineux. 


Ka Replevin by Hawks againſt Mollineux who avowed fo 
ſant ; The Plaintiff in Bar of the Avowry, pleaded that | 
Piſton Knight, was ſciſed ofa eſſuage and twenty Acres of Lands; A 
that alwayes thoſe whoſe eſtate, &c. have uſed to have Commun i 
place where, &c. foz all their Cattell commonable in this manner, viz. J 
the ſaid Land be ſowed by aſſent of the Commoner, then no Common, until 


ſcription was found by Aer dia, and erteption 
becauſe againſt common right, ſo as a man cannot ſow 
leave of another, But the exception was viſallowep by th 

ſcription was holden to be good by the whole Tourf, tos by 
Land, the Owner of the Land cannot plow the Land where 2 other 
mon; but here is a benefit to each party, as well foz the Dwner of . 
againft the Commoner, as foz the Tommoner againf the Tenant of 
ee each of them hath a qualified Intereſt (i the Lend 1 


Baldwin and Cocke 5 
Caſe. 


Reple vin. 


Expoſit ion of 


words in 
deeds. 


Intr. paſch. 29. Eli Rot. 14 to. In Commun! Rauco. 


C 1. Baldwin and Cockes Caſe, 


rupeny 
Ag. Elizabeth within 
veares be 


hildc begotten 


dit was clearly agreed by the other parties, that if the 
Truepeny, Elizabeth, az any child oz chilvzen, &c. ſo long, 

—— — And by Rhodes, 
Wiadham in the principal Caſe, the leaſe ſhall endure as long as 
4 named in the Pzoviſo ſhall live, and lo ſeemed to be the 

| tes. And Anderſon beſitavit inthe woꝛds of the limita- 
1 to the ſaid Trupeny and Eliz. i 
KM Johannis Bape iſt. poſt terminum annorum (the expiration of a 
og if the (ain Trupeny and Elizabech, oz any child, &c. And he 
Nin r 
7 the leaſe ſhould not begin if" 
not alive at the commencement of the leaſe : And all the other 
| wer Clear oh contrary opinion; foz by them this limitation ſhall 
referred tothe determination of the Leaſe, and not to the cum⸗ 


on, if any canſe ſhould be, foz which the leaſe ſhauld endurs 
yeares be encurred, notlwithtt anding the death of the Yusband 03 
becanſe the leaſe was intended a common advancement tv both, 


. 


- -+-& + - > =» A 


— 


822 


2 


— — 


Zeuch and Bamfeilds oy 
Caſe. 


foz it ſhould be in vain to name the Wife in the leaſe, if the leaſe ſhould ceaſe 
by the death of the Yusband. And afterwards after many arguments on 
ſides,if was adjudged, that by the death of Elizabeth, the leaſe was not detetmi⸗ 
ned,foz the dis und ive, befoze (Child) makes all the limitation in the dis jun⸗ 
di ve. 


Mich. 29. & 30. Eli. imCommuni Banco. 
CII. Zouch and Bamfcilds Cafe, 


T2 Caſe between the Lozd Zouch and Bamfeild was now argued by- the 
I Juſtices. And Rhodes the puiſne Juſtice argued, that the Load L ouch 
the Demandant ſhould be barred; four Exceptions have been taken to the 
barre :- Firf;becaulſe it is not ſhewed in the barre that the moyety of thoſe ſix» 
ty mefſuages, &c. of which he pleads the Fine, was parceb of the Þannoz at 
the time of the Fine levyed;foz the pleading is, that the Gzandfather of the 
Demandant was ſeiſed of the laid Mannoz, unde medietas prædictorum 60. 
iorum, & c. a tempore cujus contrar, memoria, &c. was parcel, andſo 
ſeiſed de manerio prædict. unde, &c. Finis ſe levavit ; and hs conceived that 
pleading, notwithſtanding that was good eneugh ; foz he hath ſaid as much 
effec, contrar. cujus memoria hominum non exiſtit, in the pzeſent tenſe, which 
amounts to this, that men cannot remember, &c. but that this moyety was 
parcel of the ſajd Pannoz: As 10 H. 13. In an Afize of common, the 
i makes his title, that he was ſeiſed of a Peſſuage and carve of Land 
to which the ſaid Common is appendant, and that he and all his Ance- 
lions, and all thoſe-whoſe eſtate he hach, Ac. have uſed to Y 
E was taken to the title,becauſe the Plaintiff 


1 


Common 
foz 


— the Þ fo 
bite afe,the fubance of the za tn Which he vtet fu 
a; That men cannot remember, but that this moyety was pos 1 
nd then the wozds after ,unde,&c. reddidit Manerium predic, 
hall have the ſame conſtruction as befeze. .Periam conceived , that the 
Barre is nought foz the cauſe af oꝛeſaid, foz it is not ſo pleaded, that we can ad- 
judge upon it, that the ſaid moyety was parcel of the Pannaz at the time of the 
Fine le vyed, and then the Fine cannot extend unto if. And the reaſon al⸗ 
ledged by my bzother Rhodes ſhall not help that matter, fog the ſaid nos cans 
not be conftrued otherwiſe, but that no man can remember but the 
was parcel, but not that it is parcel,o2 at the time of the Fine 
all. Vide32 H 6, 24. Jn Treſpaſſe, the Defendant pleaded, That 
ſeiſed of the Bannoz of D, whereof the place,&c.. is parcel, he ought to ſay 
pe fx, that the place where was parcel of the Panna at the time of the treſ- 
paſſe ſuppoſed ;- Windham conceived, that the plea was good, and that it ap- 
reareth well upon this plea, that the ſaid moyety was parcel of the ſaid Pans 
nd2 at the time of the Fine letyc d, foz he leads, that the Gzanv-father of the 
Demandant wes ſeiſed of the Pannoz of N; Unde medietas 2 
a tempore cujus contrar, memoria hominum non exiſtit, & fic ſeiſitusexiſtens, 
Finis ſe levavit ; (ic ſeiſitus; i. e. ſeiſed of the Wannoz in ſuch ſozt, as the 
Panne; is ſet feʒth befcze,and that is good pleading, eſpecially by way of bar, 
which if it be geod to a common intent, is well enough: and the wozd (unde, 
&c.) ſooften repeated after ſhall be idle and to no purpoſe if the Law ſhall 
net give ſuch a cenſtrucion, Anderſon tothe ſame purpoſe, And he mach 
y is? W 32 77 


not allowed, 
is ſeiſed: 
pleaded, 


ex⸗ 


= ä 8 


Zouc h and Bamfeild: 
Caſe. 


— "S 
— 


Averremenr, 


the reaſori bf Windham ,and ſo ſgiſed. Another Exception was 

tothe Barre, becauſe in pleaving of the Fine, it is not averred, that the 
time of the Fine le dyed was vf full age, out of pꝛtſon, c. And 
that Rhodes took the vifference vetween the pteaving upon the Statute 
H 3. where theſe viſſavilities are within the purview of the ſaid fo» 
and upon the Statute of 4H 7. where in the body of the Statute no men- 
is made of them, but afterwards in an eſpecial Exception by it ſelf,and he 
tally of the Lon Dyer in the Caſe re- 
betwixt Scowel and the L Zouch ; Periam 


Vet 
go 


Hide and Umpron ; where Umpton meane the Statutes of 32 and 34 
H $8. Declared his Mill of ali his Lands, which deviſe if it be good foz two 
parts of the Land deviſed it was doubtev , oz that the de viſe ſheuld be bold fo; 

whole,afterwards,came the Statute of 34 H8, and cleared the doubt, fo; 
to that intent it was made, and in the laid Statate there is a P;vvrſo, that the 
ſaid Statute not extend to the Will oz the Deviſe of Tho. Umpron', v3 
Hall be pzej ta hurtful to any perſon oz perſons foz any Lands, &c.con- 
tained oz ſperifted in the ſaid dd ill oz Deviſe, but that the ſaid Mill and De- 
viſe tall (and, remain and be in the ſame caſe, in foꝛte andeffec in the Law, 
S 

pton good 
tute of 34 H 8. conſtrued the Statute of 32 H 8. i in onr Cafe, the Statute 
of 32 H. of conftrues the Statute of 4 H 7. to extend to Fines levy» 
© by Lenant in tail, therefoze the eſtate tail ſhall be avjnvged in Law to by 
dound by the ch is rather a Judge» ⸗ 
Statate. Windham to 


Stavne of 4H 7, and not by 32 Hf. whi 


the 

—— and ſo is the common uſe of pleandings. And 

of the ſame ORs Be Loom Anderſon foz the ſaid Exception, fog the 

reaſons,and upon the vifference afozeſaiv. Another Exception was taken to 
it is not alledged , that the ſaiv Fine was engroſſed in the 


the 
lame Term in which it was le vyed. And as to that, it was holden by Rhodes, 


that in yl of a Fine it needs not to ſhew any engroſſing of it; and fo 
are vide Plowd. Com. Smith and Stapletons Caſe. 8 _ 
uv. 


438. re a Fine ts pteaded, Quædam finalis concordia facta fait in 

| i3s HB. &poſtea a die Paſch. in quindecem diei 36 H B. cor 
cefſa & recordata, &c. Super quem finem proclam. ſecundum formam Sta- 
rat ate wer. viz. prima proclam. 7. Maii, Term, Paſch. 36 H 8, 
without any mention of the engroſing of it: And ſee the Cale betwirt Stowel 
amd the Lozy Zouch, where the Fine is pleaded as it is pleaded in the Caſe at 
Barre , FO IR — predict levatus ( and that fine was le vyes 
Paſch. 30 HB.) ingroſſatus fuit, & poſtea in Curia predict. ſerundum ſormam Sta- 
tuti, &c. lectus, & proclamatus fuit, viz. ptim proclam. Term. Paſc h. 30 H g. 


And fo upon the matter it is ſufficient to hew, that the Fine was engrofſed 


the ſame term in which it was le vyed, fp the Fine is pleaded to de levyed 
Term. Paſch, qui quidem Finis ingroſſatus fut, & poſtea proclam. vid. |. prim. 
prockm. Termino Paſch, which was the ſame Term it was levyed : And fo; 


afozeſaiy, And further ſaid, if | 


r 


— and Bamfeilds 
Caſe. 


_—_ — A => 


— * — 
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the ſame Term in which it was levyed,&c. Now it appears here tous 
cefſary conſequence , that the Fine was ingroffed And 
Ingroſement tis as the Statute is penned , 

tnte of 4 N 7 are,After the engroſſing of every 


penly read and pꝛot laimed in the fame 
ee ee he Fine 
dot h n 
but the ſame 3 
accozving to ſuch manner of ſpeech this plea 
opinion was Windham , and upon the ſame reaſon 
the Tenant in pleaving of the Fine ought 3 
Fine was engzofſed the ſame Term in which 

a plea will take the benofit of the Statate 


cozding to the Statute, that 


ts not any barre 
fore it ought to be expzefly a arcozding to the — 
plication only. 


Another Erteption io s taken to the Barre EE 
ham) i. 9 mas any remanen. plenius 


lewed by Periam and Windham , fo2 the Fine . 
— rn conclufion, pro ut, &c. And allo the 
upon the Fine, and then they appear upon the Kine, 
wonds of the ſato concluſion, And fs by b Windham art 
which fo in the ſaid Cale between Sto wel and the Lad Zouch cited 
ut per ſinem illum hic de record. remanen. plene liquet. Afid fee. t Biz. F 


den 224. between Willion and Bark! . 
Anderſon took an Exception to te Bare : 
medieras 60. Mefſuagiorum,&c. parcel 
that is no good = pa 
every mopety is 

Rhodes teok — 
ance ef the Fine, e 
ſemper poſtea, & hucuſque, 


i. 


| imo a traverſe won hide ade anno 
NS And by Periam, the Barre — 


to be traverſed, confeſſed, 03 avoided, ſet 6 H 7. 5. and 6. whoreit ts laid by 


Huſſey and Fairfax, hi rt matter in fact is alledged by 
to be traverſed , if it be net fo2 the miſcheif of tryal , as 
where a thing is alledgedts be done beyond the fea ; 02 to 
Law to the Court, without putting the ſame to the Judge f 
prople,&c. Ser alſo 5 H 7. 12. ie 


fat oꝛ in Law, oz conctuve the other by mafter of 
two affirmatives cannot make a good iſſae; But the matter — 
Me pie vin ſcil that Ba mſeild was ſeiſed at the time of the 
holden foz voto , and the matter alledged in the Barre, 0 9 Cx c 
ws leite b. as not anſwered. foz it ſhall be taken true, until it 

end de ttreyrd by matter in Law,traverſe,&c. Vide Libram. 4 
travertſe, the Barre is not anſwered bat ar 
leiled ergo the Cenuſoz was not ſeiſed : And it is a argen lang 
tvery Replication there tuaht to be cerfainty as to that: Der the Caſe 
Feimerſton and Steward 2 Ma. 103. that a Bat onght not ty be anftverty by 


— 


avmut , that m pleading —— te Fins gh 


r —— 


withont ſaping,& per proclamacion. inde, &c. But that Exteption was dll, 


ledged in the Barr onght to be viredly traverſed, e confelſed, TY Y be ] 


4 = 


was 


in 


zündet 
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Zouoh and Bamſcild. 
Caſe. 

gument : And as to te certainty which is requiſite in a Replication. Dee the 
aſe betwirt Wimbiſhand Talboies,Plow.Com.4 E G. A. where the Plantiff 
wed in his Replication his title as Heir, but becauſe he did not ſhew, how 

heir, foz want of ſuch certainty in the Replication , the Plaintiff could never 

have Judgment, although the Juſtices foz the matter in Law then in queſtion 

were clearly reſol ved foz the Plaintiff, and here in this Replication the incct⸗ 

Planta that the Court doth not know to which to give credit, to the 


— — — — — — 


intiff,o2 to the Defendant , and the bare matter of the Replication is not 

fl ; Foz in avoivance of a Fine, to ſay, that a ranger to the Fine, at 
the time of the Fine le vyed, was ſeiſed, was never received, but that, partes Fi- 
nis nihil habucrunt, that was the ozvinary plca. Windham to the ſame intent ; 
that which the Demandant hath alledged in avoydance of the Fine, is but mat⸗ 
ter of argument and impli: And we ought in this Caſe firſt to be ta- 
ured of the matter of falt, ſcil. Whether Zouch oz Bamfeild were ſeiſed, and 
the Court doth not know to which to give credit, 39 H 6. 49. in Debt by 
an Executoz,the Defendant pleaded,that the Zeſfatoz made the Plaintiff and 
one A his Erxecutoz,which A is living, and the Plaintiff pleaded, that the ſaid 
A died within ſuch a befoze the Mit bzought,&c.and adjudged no plea, 
without traverſe, without he was dead, ſoz here are 2 affirmati ves, where- 
on a good iſſue cannot riſe, which ſee 32 H 6. 23. The Def, in a Reple vin avows 
fo2 a Kent ſex vice, the Plain. leads, out of his F ee, the Avewant ſaith, within 
his Fee, he ought to traverſe, without that that it is out of his Fee, and foz de⸗ 
fault of the traverſe the pleading of both parties, as to the ſeveral allegations of 
the ſeiſin in Bamfeild and Zouch may be true,fo2 they both might be Joynt-te - 
nts of the ſai moyety at the time of the Fine le vyed, in which caſe, as to the 
mopety it is good enough. And yet when in pleading it is 
2 A was ſeiſed, &c, It the other party plead, that 
1g but joyntly with B he. ought to take a Traverſe , with - 
„that A was ſole ſeiſed , and pet ſole ſeiſin is not expꝛeſiy alledged 
the other party pleads, that A was ſeiſed , it ought to be intended a 
Which ſee 1 E 4. 9. 37 H 6. 31. And it was never a plea ads 
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ſeiſin. 


mittable againft a Fine,toſay,that the Conuſoz had nothing at the time of the 


f 


levyed,which ſee 41 E 3. 14. and alſo 38 E 3.1. 3. 5 H 6. 27. An Treſpaſſe 
Defendant pleaved the Fine of the Anceſtoz of the Plaintiff, who ſaid, af 
of the Fine levyed he himſelf was ſeiſed, without that that partes ad 
aliquid habuerunt,which ſee 46 E 3. 14. and a Fine ought to be avoided 
of the to tho Fine, and not by the ſeiſin of a ſtranger to 
; and there is notany book in the Law that alloweth ſuch an aver- 
ent of ſeiſin in a Tranger to the Fine, without anſwering to the ſeiſin of the 

ties to the Fine, bat 13 H8. In Aſiſe,the Tenant pleaded a Fine upon 
aver of the Anceſtoz of the Plaintiff,to which the Plaintiff laid, that befoze 
Fine, at the time of the Fine, and afterwards continually, he himſelf was 
eiſed , and the ſame was holden no plea againft ſuch a Fine upon a Render, 
the pzivity of blood; contrary,againf a Fine which pzoves a 
Anderſon to the ſame intent. The Replication foz want of Traverſe is in⸗ 
cureable , fas we as Judges do not know what to do, becauſe that the truth of 
the matter in fact doth not appear unto us, and lo neither the matter in Law, 
foz every plea ought to be traverſed, c2 confeſſed, and avoided, otherwiſe no⸗ 
thing appears to us , and we cannot knew whether the Conuſoz oz Bamfeild 
were ſeiſed at the time of the Fine levyed , foz otherwiſe the matter in Law 
cannot riſe,and yet J well know,that althougha traverſe may be ſpared in re- 
ſpec of a matter in Law which ſhorild be choaked and put out of the beck by the 
trav ꝛcſe, oʒ foz the miſcheit᷑ of the tryal as afozcſaid ſaid , where a thing is al⸗ 
ledged ta be done beyondſea. 19 E.4.6, Jn debt the Defendant pleaded, that the 
Plaintiff was bozn at Denmark, under the obedience of the Ring of Denmark, 
the 
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Cauſes never 2 the Caſe betwirt Brow! 
awarded by nr thee wa pr Tx "RN 8 
'inddam to the ame intent tht ns Kepeavr fall be in ths Caſt, de 


faid,that in of the Lo: the opinion 


Replication,no Repleader ſhould be, foz a Repleaver ver | 
where the plea upon a Demutret is not good, but if the Bal tot 
- 4k Replication, * 


89 


Barre, there the Repleader ſhall degin. 

in the laid Caſe of Browning and Beſton, the Maintif de novo 

anew Count, xc. and yet the firſt vefect was in the Barre , ant un 

conceived, that there it was not a Re pleader, but that the parties by allet 0 

plead de novo. 3 
Anderſon was of opinion, that as this Caſe ia, mn Repleaver ſhall be,ar 

he held the Nepleader might be upon a Demurrer as well as upon an 


Court was ſo: Any 
. 8 this caſg is, the plea in Barre being good, and the E er being upon the 


iS 


jopned ; Foz a Demurrer jopned is an ICue to le tryed by the Junges, &. 


au lach was the opinion of Manwood Baron. 2 
Ne Caf bet — — fo not the the parties Na 


Zoncb 2 — 
7 Cale. 


but * eplead. folio 138. a. and in that 
9 , >. ee thre folio of the matter 
„dat in the Taſe at Barr e 8 
| tht we vo nt know the trath of the matter , 


appear unto us. y 
— ht teen been laid, that upon the demur ret ups. 
— — Ur at the time ol the Fine is o_—— 


- fo2 no moze ſhall be holden confefſed by a 
| pleaded, „ 
thercfoze not confeſſed;and foz p:oof of that learning, 2 
betwirt Wimbiſh and Talbois ; and the Caſe betwixt Hill and 
1. Mar. Plowd, 171 . and ſee the Caſe betwirt Parcridge and Croker; 


5. na rp rnncpn Anderſon, who relyed much upon the Caſe, 
in pleading a plea, all matters in fac well and 


are confeſſed to be 
27 i cap, 5- This de⸗ 


0 pounds e —_—_— 
is ſute, and if the Clark 02 Coun- 


Ye Wen pon Kepl 

that the Conuſo2 was ſeiſed : An Dag 
nſt Executoz in the debet and detiner could not be amended 
+ 6. by [99 Te thy Matute of 27. Eliz. it may, Deer 22 E. 4. 21, 22. 
MIN: in a Quare Impedit ſhall be now amended by this 
tatute ; Ant ia Wait of Formedon,diſcendre foz remanere (hall be amen- 
| b Statute of 8 H 6. 44 E;. 3 I. 11 H. 7. 1,2, 3. In Afizes 
mu laintiff, where it thould be upon whom the Defendant en⸗ 
A Averment uſuall as above was miſſe-ſet down, it was a- , 
e, it were utterly left out, not, but now in both Caſes it is a- 
mendable, ſo,defendic vim & injuriam quando, &c. if it be left out, it is amend- 
all theſe matters lye ia the Conuſance of the Clark, but in our Caſe, 
of the cauſe and matter doth not appear nnto us, fo2 if Bamfeild was 
time of the tons levyed,then as the Demandant and his Councell 
Law is with the Demandant, and if the Conuſo2 and not the De⸗ 
the Law is with the Tenant, as his Councell hath argned, ſo 
the cauſe conſiſts and depends upon the truth of the ſeiſin, 
doch not appeare unto us: And if we enter in courſe of any 


* and — 
Caſe. 


ment, we doe not know if the Demandant would have traverſed, without that. 
that the Conuſoz was ſeiſed, which ſhall not be a good de i abſ⸗ 
cauſe wi llerve 


be a 


que hoc, quod partes ad finem aliquid habuerunt, &c.. which althongh 

verſe in Law, vet we do not know if the truth of 
to maintains ſuch matter, and becauſe without altring. matter we cannot as 
mend the Plea : Windham to the ſame purpaſe ; Fo by the Þtatute of 27, 
Ela, we ought to judge in caſe, us the right of the . 
Law ſhalt appear but in this caſe neither 


Pleas are to 
amendment 


But he ſaid, that if . julkify by a Leaſe fez 
yeares, without ſhewing the place where the Leaſe is made, it is not 
— is matter which lveth in the ce of the party only, and hot in our 
judiciall knowledge : 
conceived it is not amendable in another Term by this Statute, foz that is 
materiall , and the filling of thoſe * the _parties themſelves ſhatt 
ſupply and not the Court, foz the Court r, amend, where ME as 
mendment makes alteration of the ſ ce of pleading, 03of the Aer did, 
as 20 H. 6. 15, In Treſpaſſe, the declared of a continuando 
diem impetrationis brevis, via. 18. die Kart, e the Teſte of the 
was, 2.. die Jannarij, the Defendant pleaded to was found 
Plaintiff, and that Þiſpziſton of the Teſte oz date of the hart art 
mended. And no amendment upon this ment of 27, Eliz, tins 
be conſidered. 
{Br tht the Juogesn (ach cmnment, wv al wie mater, 28 
ce 
- Secondly, that they doe not amend but accozding to theic judiciall knows 


Anderſon, to the ſame intent, fo2 as it hath been laid befoze, the truth of the 
Caſe doth not appears unto us accozving to which we can judge, and I cons 
ceive that upon any amendment upon this Statute, we cannot take out one 
Roll and put in another, and as our caſe is we cannot amendthis defea with, 
out taking out the whole Roll, and therefoze in the Caſe of Leonard, which was 
late Cuſtos brevium here, where in a Keplevin he avowed foz a Rent ſervice, 
and upon ſpeciall Aerdia the Caſe was, that Sir Henry Iſley held of the faid 
Leonard by Fealty, andthe Rent mentioned in the A vary, and was attain, 
ted of high Treaſon, and the King ſeiſed and granted the Land to the Plain- 
tiff, upon whom Leonard avowed fog the Rent-ſervice, and J and my compa- 
unions were agreed, that the rent, notwithſtanding the (eiſure and grant of 
the King remained diſtrainable of common right, but Leonard aud_ 
returne of the Catte ll. becauſe he had ayowed foz a Rent er vice and 
Conant mr DIE OED : — 
luch a Rent, but a Rent-ſeck diſtrainable of common righ?, ſo a Rent in ano⸗ 
ther degree; and we alſo argued, that the A Avowry was not amendable, foz 
then upon ſuch amendment, we ought to take out a whole Roll; which was nct 
intended by this Statute : And he conceived alſo, that in debt againſt Exe- 
cutozs in the Debet & detinet, ſuch a Wit ſhall not be amended by this, — 
ute and he conceived, that his exception to the Bar, quo ad medietatem, 60. 
. &c. parcell. medietatis, &c. is relieved by this e, fa2 the 
meaning appeareth ; Aad alſa the exception, that it is not expꝛeſiy ſhewed: 
Qathe Fine ws ande ug, Lum in which ta levee. Any 
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And as to the Caſe of 5.H. 7. 1. ofthe wats es left; he 
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periam moved another matter; if now the 


ties demurring in Law as to 


part of the Land in demand, and being at Iſae 
half pv If in Law, befoze the Jae be tryed, oz not, 32. H. 6. 
*. alle fo; taking of his Cattell, the Defendant 


Judgement there 
untilt, c. And the De⸗ 


ch 
iy 
er But i ve Fulchorpe in Txeſpaſſe, if the Detendant to 
rtell pleay to Enqueſt, and to other partell matter in Law, in ſuch caſe he 


| great 
afterwards by the Statnte of 34 E. 3. ofnotbclatme, froth whetice 
became to be ot ſo little value in Law, that they were accounted no other 
Feoffments upon Recozd, ſo as thereby no aſurance was of Inheritances bat 
a generall incertainty untill the Statute of 4H. 7. by which Statute they 
were reſfozed to their ancient power and virtue: After which Statute niany 
ſhifts were veviſev, to creep out of it: Ss as the Statute of 32 H. 8. was 
made to take away all queſtions and ambiguities which were conceived upen 
the ſaid Statute of 4 H. 7. And therefoze we who are Judges ought to frame 
dur Judge ments foꝛ the maintaining of the authozity of Fines, foz ſo the poſ- 
ſeſſions and inheritances cf the @ubjecs ſhall be pzeſerved ; And that is the 
reaſon, that if a franger levy a Fine of my Land in my name, that I have 
not any remedy but a W zit of Deceit againſt him who le vyes the Fine, ſo 
if a eme /c vert levyetha Fine of her Land as a Feme-ſole, the ſame ſhall 
bind her after the re, i the Pusband do not enter upon the Conuſee du⸗ 
ring the eren I — — the ner And 
17 E. 3. and our Books are plentifull to pur poſe Law 
doth ægre admit of ſuch allegations againT ſuch Fines : A Fine was plea- 
ded in Bar of Land in A, B, and C. he againſt whom it was pleaded, was not re- 
to aver againſt the fuppoſail of the Fine, that there was no ſuch 
oz Mamiet as A, 46. E. 3.5. A woman Temant in tail, had Afſae 
Daughter, who was inheritable to the tail, the Daughter took a Yus- 
] and they both living, the Bother, and during her ſeifin, lebyed a 
ine of the Land entailed to a ſtranger, ſur conuſans de droit, come ceo, 
&c, who rendzev the Land to the Pusband and Wife in- ſpeciall taile, the 
Pusband vyed having Aſſue, the Wife took another Yusband, had Jſue, and 
vyed, the Yusband to entitle himfelfe to the U and as Tenant by the curteſle, 
would in pleading have averred the feiſin of the Mother at the time of the 
Fine levyed, any he could not, and yet he was a ſtranger tothe Fine, but he 
was p2ivy to the eſtate, and his clatme was by her wholevyed the Fine, 6 B. 
3+ 46. Fitz. Averment 40. In a Mit e <pedbed ade the 
nce- 
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Zouch and Bam tld⸗ 
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did acknowledge to T the 

ſaid Fine to the Father of the Demandant the. 

is ſaid by Stone, that ſince the gift in pzoved by as high a 
net aver againft ſuch matter in avoydance of the 


tail, he conceived, that the Averment doth not lye foz him. fog 
the Aue in taile is as much pzivy, as the Heir of a Tenant in Fee-limple, 

33 B. 3. ſcil, Eſtoppell 280. In a Formdon, the Tenant toacheth, 
the Demandant Counter-pleaded, that the Wouchee noz any of his Anceſtozs 


i 


Fee / ümple 

claimes by him who levyeth the Fine, he ſhall nat have the 
but where he claimes by a Tranger to the Fine, there he ſhall 
nough\ſee 3 3 H. 6. 18. If my Father Tenant in tail, oz in 
Land by Fine, and afterwards J make Title to the ſame Land by 
Anceſtez, and the Fine is pleaded againft me, I ſhall not be received 
that thoſe who were parties to the Fine had not any thing at the time 
Finelevyed, but ſnch a one an eftranger whoſe eſtate, &c.vut it is a ge 
fox me to ſay, that after the Fine ſuch a one was ſeiſed in Fee, and did 
me, M. 22. E 3. 17. befoze 33 E. 3. Eſtoppell 280. Ana 16. Eliz, 334; 
The Father is Tenant foz life, the Remainder in Fee to his Son and 
levyeth a Fine to a ſtranger, fur de droit come ceo, &c. with 
- ranty,and takes back in sſtate by theſame Fine, in that Caſe it was 
that the heir ſhould not be retei ved to aver continuance of the 
leifin, either ante finem, tempore finis, or poſt ſinem, in the 
foz it is a Feoffment upon Recozd, and makes a diſtontinuance of the Re- 
matader and Re ver ion; The only Book in our Law to maintaine the A- 
derment is 12 E. 4. 15 by Brian, who although he was a reverend Judg in his. 
time, vet he crred in this, that if Tenant in tail be diCeiCed, and levyetha 
Fine unto a ſtranger, ſur conuſans de droit, come ceo, &c. that the Iſſne in tail 
may well ſay, that partes ad finem nihil habuerunt, but Choke and Little. were 
cle ir of a contrary opinion, and ſee in the ſame yeare, fol. 12. by Fairfax and 
Little on. that if Menant in tail where the Reminder is over to aſtranger, les 
byeth a Fine ſur conuſans de droit, come ceo, &c. he in the Remainder map 
aver contiauance of ſeiſin againſt that Fine. foz he is not party, nos heir to 
the party, &c. And the Stat. of 4 H. 7. goes ftrongly to extoʒt ſuch Averment 
out of the mouth of the ue in tail, fo2 the woꝛds concerning the ſame 
are.laving to every perſon oz perſons,not party, noa pzivy to the ſaid 
orteption to avoid the ſaid Fine, by that, that thoſe which were 
ſaid Fine no; any of them had ought in the Land at the time of 
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le vyed Au it is cicat, that the das in tale is pu vy to tis Anceſto: whoſe 
— — 19 H. 8.6. . Ard he vouched the Caſe 
of one Stamſord late adjudged; Land was ten to the elde ſt nn in tile the 
to the Fathet in tal, the elorſt en levyed a ue, ſur. Conuſans 
de droi come ces; &cc ano byed without Jllue in the life of ax Sather, and 
afterwatds the Father dyed ; the ſecond don chell inherit, buſt if the eineſt 
nn han lur vi ves the Father, and afterwarvs vyed without Aue, — 
Don have beca bat rd. 9 76: 
| ſame intent: It ſhould be very dangereus to the Jnheoitans 
ces of the Þubjedsto admit of ſach Averments, and by ſuch meanes Fines 
beof great face and effec'ſhculd be much wezkned, and he; put 
mum Caſes tothe ſame purpoſe as were pat befoze by Rhodes. uſtite, and he 
ſhewed how that Fines, and the power of them were much weaknev, by the 
of non-clattn, whereof followed (as the pzeface bf the Statute of 
4 H,7.ovſerveth) the Univerſait trouble of the Kings @ubjeas, and therofeas 
by the ſaid @tatule of 4 H. 7. Fines, foz the god and ſaſety of the ub je 
werd reſtozed'to their fo: met Gzanduer and authozity, which ſhould be ton- 
ſtrued by us who are Judges, ffrongly and liberally tog the quiet and eſta⸗ 
bliſhment of pzeſent poſſeſſions, and foz the barring and oxtingutſhing ol ſaꝛ⸗ 
mer rights, and ſu did the Judges our Pzevccefſozs; which ſee in the Argu⸗ 
ment-of the faid Caſe between Stowell and the Loꝛd Zouch : Soſce ſuch libs» 
rall conftrudion, 19. Eliz, Dyer 351. Where if Land be given to YPusband 
and Mile in tail, and the Pusband atone le vpeth u Fine and dyeth 
hating Ius, the Aue is barred : And it hath lately been avjudged by the 
advice of all the Audges of England, upon the Statute of 1. Ma. Viz. All Fines 
levycd, wheretpon Pzoctamations ſhatinot be dayly made by reaſon of Ads 
journmeat of any Terme ſhall be of as good tote and ſtrength to. ali witents 
and purpoſes, as if ſary Ter me had been holden and kept from the begiuming 
to the end thereof, and not adjourned, aad the Pzoclamations ſhall be made in 
the following Terme, which reaſcn in conſtruction ofthe ſaid Statute, the 
3 the Cookes of London, 20. Eliz. have obſerved, which ſes 
Plowden 538. Foz Ducceſſo2s are not mentioned in the ſaid Statute 
of 4 H. 7. only es, yet the Judges did conſtrue the ſaid Statute to ex» 
— . —— as the Peires; foz it is in the 
une miſcheif, and the ſaid Statute was made laꝝ the publick good. and foz the 
repoſe of the Inherttances af the Subjects of this Nealme. and therefoze the 
ſame ought to be largely extended in the meaning ſenſe of it, and foz the be» 
nefit of the Poſſeſſozs of the Wants, and to the deſtroying of fozmer rights 
which were nat claimed ; At hath been ſaid, that this Fine is but a Fine by 


tonc luſion, and not in verity; and therefoze not within tze @tatute. But with- 
out queſtion , 


by concluſion are within the Statute. And that 
is clear by the '2vant, ſcil, to ali perſons other then p-xticsto the ſaid Fines, 
&c, And Prriam was againff the opinion in Stowells Cale by Sanders 3356. 
A Dilleiſoz makes a Feoffment in fee upon conditicn, the F-effee levyes a 
Fine with Pzoclamaticn, five years paſſe, the conditicn is backen, the Diſs 
ſeiſſo; re-entreth, and Periaom-conccived th:it in ſuct, Se the Difſeidee is 
bounden, faz by the ine, and five veares nen- claime, the tight of every ſtran⸗ 
ger is barred, and when the Diſſeiſſoz entreth fc2 the condition baoken, the 
Fine is not annoyed, but rather confirmed, and fozmer rigiis ſhall not be res 
vived. Windbam tothe ſame intent, and venchey the Beckes befcze remem⸗ 
med, and that the meaning of the Statute of 32 H. 8. made upon the @tatuts 
of 4 H. 7. was to bind the Iſſue'in tail as ſtrongly as the heire of Tenantm 
Fte / mpie was bound at the common L aw, and that Fines by cent luſion are 
as fully within the purview of that Statute as Fincs in verity. fo2 Fines by 
concluſion are Aſſurances ; And as to the cbyeaion againkt cur Fine, — 


Gunerſton and Hatchers * 1 
Caſe. 
—— D ſeputna Rac i wbuerunt de 


1150 * My 
is void, fog the 
Sta tute ſpeakes ſeiled in tail: — bots dug woke 4H. 7. & 
31 H. 8. as 4 H. 7. a Fine levyed ſhall bind pꝛivtes, ſtrangers,&c. and 32 H. 


vyed n 
c/o ours Pears he pci RE DEF 
rn Een El ve Wc bt ro 
rt eee e pho in 


want tu I w. 
e A ek 4 this 

YI ve rav £2 not 3.4 pal y, tyen c 
ns to that,the June in tayl e br 32 HSB. one 
accounted pzivy. See 29 H8. Dyer 32. Tenant in tayl of the gift 'of 
King levyeth a Fine, the ſame ſhall bind his ICue, foz theyars pzivy. And 
he argued much upen the Caſes Med by the other Juſtices befoze, and eſpeci- 
ally upon the ſaid Caſe of Stowel and the Lozd Zouch; how that the INue in 
taylis there holden p2ivy ; and that the Statute of Fines ought to be taken 
and conftrued to enfoꝛce the operation of Fines againſt * rights, and 


ti the eſtabliſhment of the nt poſſeſſions and eſtates, An 
vetsttiches and 4 es Feet he tay at * ks s right 4 
8 niz the Jue in t Ant 1 42 

Fine I ndt urtepted, chere oz bath if th bed | 1 
arid And 1 atgument he Mood muth up nit, þ i oh leu A 


mattet it thenld be. to recetve ſuth averinents av allegatt va 
m areidance -F Fittes , foz ſo every Fitie an 
Gent. which weuld be very incon ventent. a 
ment with this Caſe. Tenant tn tail dith 
rentinuer, andlevieth a Fine, the diſcontinuee befoze the pꝛocl 
nix eth;ryt pot us are made, alan b. nung e 
feffev; ageint this Fine his Aue ſhall not de renftitfed. 
verment z H 6. 29.33 H 6. 18. 42 E 3. 20. BHA 8. 21 dy U ' 
and Need? am, and fol. 15. by Brian and Choke. And 
was given, that the Demandant ſhould be barred: 


TS. 
Yay 
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Intr. Paſch. 29 Elz. Rot. 2112. In Communi Banco. 
C 111. Guner(ton and Hatchers Caſe. 


Harles Duke of Suffolk Was ſeifen of thaee 11 of the Pattttoz of D,j 
Poole was ſeiſed of the fourth part of 2 — „and 
Duke granted aut cf the ſaid thzee of five 0 
nerſton; and afterwarys the laid Duke "of the ſaiy 0 thaes parts did 
Hatcher in Fee, aſtet which Poole convept his ſaty rotirth 
Pangcz fo the ſaid Hatcher in Fer, and a 
ps. retiting the ſald ſeveral purchaſes, eſperiatlly the fats t 
Katherin Hatcher at d ill. and Gunetfton bi 
rin Hatcher foz the arrearages of the ſaid Mert. and in 4 
diſtreſſe : and by the opinion of the whole Court the —— not main ·l 
tainable,toz the fourth part of the ſaid Pannoz, which was in the poCefCion of 


Avemry, 


———— — —— — — — — {oO a —— — — — 0 


Keys and Sted: Liveſeys 
2 Caſe, 4 Caſe. 


| 
| 
| 


 Veiw, 


Writ of Right 2 


not and . 
Poole, was not cha rged with the Rent, a — 


—— — 


— 
Poole held it; and the of the ſaid Kacherin ſhall not 
TEE CERES 
J 0 | Civ. Mich. 29 and 30. Eliz. in Communi Banco · 


ſe by Der jeant Walmeſley,JIf a common Recovery be to paſſe 
—— een voucheth to wart. 

one is ready at the Barre to appeat foz the vouchee by his war 
ne It was holven , — 4 2 —— foz in 
ſach caſe the vouchee ought to appear in perſon; becauſe without ſummons, but 
where ſummons iſſueth, and the ſame is entred upon the Roll, there may the 
vouchee at the Return appear in perſon , oz by Attozny at his Eleaton. 
r Juſtices, and alſo of the Pzeigno- 


Mich, 29. and 30. Eliz.in Communi Banco. 
CV. Keys and Steds Caſe. 


rn the Caſe was, that Stedd and his Wife 
Tenants foz life, the Remainder over to a ſtranger in Fee ; and the 
W e en e againE Sced only, tho mate et after U- 
came his Wife and pꝛayed to be received to defend her right; 
was denyed her by the Court, ta this Recovery doth not bind her, and it 
is to no purpoſe foz her to defend her right in that Action which cannot here 
be impeached , TU bereupon he in the Remainder came and pzayed ts be re- 
ceived,and the Court at firſt doubted of the Receit , fozaſmuch as if the De⸗ 
rr he in the Re mainder might fal- 
fifie the Recovery, becauſe his eſtate, upon which he p2aveth to be received, 
— 1 upon the eſtate impleaded, ſcil. a ſole eſtate, whereas his Re- 
po nyt in garner} Yusband and Wife , not na- 
med in the But at the laſf, notwithſtanding the ſaid Exception, the 
Receit was ed. Deer 40 E;. 12. 


Mich. 29. and 30. Eliz. In Communi Banco. 
CVI. Liveleys Caſe. 


a Waitof Right agaiuſt Thomas Liveſey of the Þannc; of D, & de dua- 
partibus Cuſtodiz Forrefte de. C. the Tenant did demand the view,and 
he had it, and return was made, and now the Mit of Habere facias viſum, was 
viewed by the Court, and it was, Viſum Manerii & duarum partium Cuſtodiæ, 
& c. And it was holden by the Court not to be a ſufficient view, foz the Fozs 
reſt it ſelf ought to be put in view,ſcil. the whole Fozreft, and not duz partes 
tantum, as where a Rent o Common is demanded, the Land out of which the 


- Rent on Common is going ought to be put in view; and there a Wzit of Ha- 


bere facias viſum de novo iſſued fozth. 


i 


Germ e and Hay- 87 
Caſes 1 Caſe. 


—— — 


Mich: 29. and 30. Ex. In communi Banco. 


— 


CVII, Germys Caſe, 


GAA upon a Bond againſt A as Erecutoz, andthe Caſe p. bt 
was, That the Teſtatoz of A by his Will did a 

named which, ſhould be ſold by his Erecutozs, and 
diſtributed aw.2ngf his Daughters when they have accompliſhed 


hands of the Erccutozs untii the full age of the Daughters ſhall be aſſets to 
pay the debts of the Teftatoz : And by the clear opinion of the whole 
n 


Aſſe ts. 


C VIII. Mich. 29. and 30. El. in Communi Banco. 


[8 an Acion of Debt upon an Dbligation , i an0 ey 


Plaintiff ſhal{ not be anſwe red, ſa he is out-lawed , and ſheb 
cy negro gy bg 18 er N 
1 


ſaid 

; Vide 21 2-18 a 
good Replication to avoid the Dut-lawzy without a | 
derſons 20 E 4. 12. 400 ho ters not Ua af D hed bs chumue | 
ded the ſame perſon : dee 39H 6, 1, 1 


CIX. Mich. 29. and 30. EA. in Communi Banco, 


1 agreed by the whole Court, and affirmed by the 
if in Actions the Defendant be avjudged to accouut, 


4 LY = 


Mich. 29, and 30. Alis. In the Common Pleas, 


CX. Oloſſe and Haymans Cc aje. 


Oan Gloſſe bzonght an Action of Treſpaſſe, vi & atmis, eint Joh Hays 15 fag, 0 
wan, oho pleaded the general Aue, and the Jury found this ſpectal mattet, &. in a- 
That the —B one 1 pof Gzoce- ga inſt a Ser- 
ty, & quod illa repoſuit fiduciam in the Defenvant, vant for carty= 
of the Plaintiff in the ſaid hop: And further ſoumd, that the ſaiv Defenvanit ing away his 
being in the ſaid Shop in fozm afozeſaid, cepit & aſportavit, the ſaid Wares, W ter: goods 
and did convert them, &c. Jt was moved in Arreſt of Judgement, that this 
Adtion,vi & armis,upon this matter doth not lis, but rather an Action upon the 
Caſe. But the Court was clear of opinion, that the Action voth well lie, 
foz when the Defendant was in the Shop afozeſaiv , the Goods and Wares 
. ferns RINSE te BEER And the 
| th not any Intereſt, on,02 other thing , and there- 
foze if he entermeddle with them in any other marmer , then by * 


- 


83 


Martin and Stedds on and 
Cafe. 1 Weſts Caſe. 


Challenge. 


them by (ate,accozding to the authozity to him committed, he is a TreſpaCCoz ; 


toz ye hath not any authozity to carry the Wares out of the hop not ſold, but 


11 his anthozity is within the Shop. And Rodes put the Caſe of Lictleron 
13. 463 deliver t another my Sheep. to another to manure his Land, oz my 
Bren to plow his Land, and afterwards he kills them, J ſhall have an 
Acion of Treſpaſſe againſt him: And afterwards Judgement was given fez 
the Plaintiff. 4 ' 


1 


A Mich. 29. aud 30. El. 


. 
5 1 


CX1. Martin ad Stedds Caſe, 


R Ichard Martin, Alderman of London, bzonght ay Action upon the Caſe a- 
gainft Stedd, and detlared, Chat whereas the Queen by her Letters Pa⸗ 
tents, dated the 27. of Auguſt, anno 24. of her Reign, had granted to the Plains 
tiff the Dffice of Maſter of the Pint, thzough all England, to exerciſe the ſaid 
Dffice, ſecundum formam quarundarum Indent. betwirt theſaid Queen « the 


ſaid Plaintiff conficiendarum, and that in January following the ſaid Anden⸗ 
trite was made 
Pla 


de, by which it was agreed betwirt the ſaiv Queen and the 
he money, in poſterum, hould be made in ſuch manner, &c. 
Standard; and declared, that he had duly and lawfally 
ave all the moriey accozding to the ſain Standard: Pet the Defendant, 
ichinans erer 
Martin hath not made the money as good and fine as the Standard, by an 
penn in the ounce, and ſo he hath la ved four thouſand pounvs. It was 
| this Declaration by Walmeſley Serjeant,that here the Plains 
tiff hath declared upon the Letters Pattents, and the Office given by the Let- 
ters Pattents ought to be exerciſed accozving to the Indenture,&c. And here 
appears upon the Declaration no Jndenture, fo no enrolment of ſuch Jnden- 
ture is ſhewed,and if it be not enrolled, then there cannet be any Indenture be- 
twirtthe Queen, er. and then the Queen cannot have an Aion upon it fog 
— — Der 21 H7. 21. 1H. 28. and 31. 5 E4. 7. and alſo 
' r 
Mint, and then alſo there is not any new Indenture: And then the Þ 
ought to make the money accozving to the old Standard, and then might the 
Defendant well juſtifie the wozds. 
Another Exception was taken, becauſe the Plaintiff is not at any damage, 
fo2 the Nueen cannot have againſt him but an Action of Covenant upon the 
ſaid Indentare, becauſe the Defendant hath not made the money acco2vingly, 
which matter is not actionable,no moze then if the Farmer of the Queꝛn had 
bꝛought this Action againſt one, foz ſpeaking that he had bꝛeken the condition 
oz covenants of his Leaſe. And as unto theſe woʒds, So that the Defendant 
hath ſaved four thouſand pounds, thoſe woꝛds are not acionable,foz it may be 
he hath ſaved this four thouſand pounds to the Queen; and ſuch conſtruction 
the Judges ought to make of ſuch ambiguous woꝛds in ſuch caſes, ſeil. in opti- 
mam parrem. Jt was adfjozned. 


Mich. 29. and 30. Fiz. in the Common Pleas. 
CXII. Mounſon and Weſts caſe. 


[2 an Action of Trefpaſſe between Mounſon and Weſt, the parties were at 
Allue, and now at the Return of the Pannel the Defendant challenged the 
Arrarzvecauſe it was made by Bartholomew Armin, who took ts Wife the 

EU 


as 2_ EC as ai, A Aaa== 
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— _— 


Sir Thomas Greſhams 29 
Caſe. 


Coſen German of the Plaintiff, & ex ea, had Jlue living, the mother being 
dead: And upon this challenge the Plaintiff did demurre in Law; And it 
ſecmed to the Land Anderſon, that it is not a pzincipal challenge, but only to 
Favour. Foz the matter of the challenge is not conſanguinity,but only affi- 
nity: And ſo it ſeemed to Periam. And Rhodes cited a caſe adjudged in the 
Kings Bench. Markham bꝛought an Action upon the Caſe againſt Lee, who at 
the Niſi Prius challengi d the Array, becauſe the Sheriffs wife was ſiſter to the 
Plaintiffs Wife, and that was befoze the Lon Dyer at Nottingham, and that 
challenge was holden there, nat to be a pzincipal challenge; upon which Er, 
roz ms vzought in the Kings Bench: And Erroz aligned in that, and foz that 
cauſe the Judgment was reverſed : And by Windbam the W 2it of Venire fa- 
cias is, quia nulla affinitate, &c. ſo as affinity is pzeſumed in Law not inviffe- 
rent. And by Anderſon that is to be intended of the Juro2s , and not of the 
Sheriff. 22 E 4. 2. The Array was challenged,becanſe that the Sherif,&c. 
had married A Daughter of Eliz. @ifter of the Mother of the Plaintiff , and 
that was holden a pzincipal challenge 10 H 7.7. 26 E;. 21. And afterwarys 
at another Term the Caſe being moved, Anderſon, Rhodes and Windham 
were clear of opinion, that it is a pzincipal challenge, but Periam hæſitavit, and 
put a difference betwirt conſanguinity and Aﬀinity, foz affinity is not a pzin- 
cipl challenge unleſſe it be averred, that the Jae, &c. is inheritable to the 
Land» And Anderſon, put the Caſe in 14 H 7.2. Where one challenged be⸗ 
cauſe one of the Juroꝛs had married the Mother of the Defendant, it was hol- 

den a pzincipal challenge. And 15 H 7. 9. where the challenge was foz that 
| the Bzother of the Wife of the Defendant had married the Daughter of the 


Mich. 29. and 30. Eliz, in the Exchequer. 


CXIII. Sir Thomas Greſhams Caſe, 


by Greſham be ing ſeiſed of the Pannozs of Walſingham and Milcham 

the County of Norfolk, 12 Eliz. enfeoffed B and C to certain uſes, and Revocation of 
that was with clauſe of Revocation upon the tender of fo2ty ſhillings, and that uſcs. ; 
aſter ſuch Revocation he might limit newuſes ; and afterwards the year fol- 
lowing, Dir Tho. Greſham made the like conveyance of his Lands in the 
County of Suffolk to the ſaid perſons, to the like uſes , upon like clauſe of Re- 
vocation upon the tender of fozty ſhillings, Sir Thomas tendered to the ſaid 
Feoffees one ſum of fo2ty ſhillings to revoke the uſes raiſed upon both the Fe- 
offments ; and afterwards raiſed divers nſes of divers of the ſaid Pannozs 
holden in Capite , and afterwards Sir Thomas died: And afterwards it was 
reſolved by the opinion of the Juſtices, that by that tender the uſes were not 
revoked, but that the Revocation was utterly void,foz two ſeveral ſums of foz- 
te hillings cught to have been tendered,foz they were ſeveral Jndentures and 
tould not be ſatisfied by one ſum. After which by a pzivate Ac of Parliament, 
23. Eliz, the ſaid Revocation was enaced and adfudged to be good anuſuffici- 
enfin Law. And now the Lavy Greſham was called by into the 
Exchequer foz a Fine due to the Queen foz the laid al , becauſe that Fine for Alic- 
now the ſatd uſes newly raifey were good. and the ſaivPannoz poſſeſſed accog, - 

ding to the limitation of them, toꝛ now theRovocation is good, becauſe done by 

the ſaid Statute which recited the whole ſpecial matter, and that foz want of a 

ictent Tender, the e votation was void in Law, and alſo reciting,the new 
uſes which were declaren foz the pay vent of his debts , and many honozable 
Legacies , and alſo foz the ſecurity of thoſe who had purchaſed underneath the 
laid new uſes : Foz remedy whereof it was enacted, & quod predi&. Revoca- 
tones bonz & ſufficientes in lege habeantur, reputentur, & recognoſcantur. And 
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De br. 


Debt not ex- 
tinct by admi- 


niſtrat ion. 
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Bret and She Baxter and Bales 
prrde Caſe. Caſe, 


— —— —— — 


— — — — — = 


uſes took their eſſence and effect by that Ac of Pacliameat , to which the 
Queen her (elf is a party, and the pzincipal Agent, and therefoze agaiuft her 
own Ac the ſhall not claim a Fine, &c. And alſo the alienation without li⸗ 
cence is a wzong and treſpaſſe ; and an Ac of Parliament cannot do wzong, 
and if partition be made betwixt Parceners by Ac of Parliament, na ine 
is due tothe Queen, which was in ure, 23. Eliz. foz by Parliament then a 
Partition was-made betwirt the Co-heires of the Lozd Latimer, and I. do nat 
know that any Fine hath been demanded foz it. 


Alich. 29. and 30. Elix. in the Common Pleas. 
CXIV. Bret and Sheppards Caſe. 


Ret bzought Debt upon a Bond againſt Sheppard, the Bond was endozted, 
condition, that where the Defendant was arreſted at the (ute of ane 
A, if now the Defendant ſhall appear in the Kings Bench, where the p2oceſſe 
is returnable that then, &c. And the Defendant ſayd in fa, that he had ap, 
pearedſecundum ſormam & effectum conditionis ſupra dict. & hoe petit quod 
inquiratur per patriam, & prædict. Brett ſimiliter: It was moved , that the 
parties ſhonid replead foz this matter, upon which they are at Iſſue, ſcil. the 
is not fouchablo by Jury, but by the Recozd : And the Court was 
r — 
erſon , that if A be bound to appear in the Kings 
Bench at ſuch day, and A at the ſaid day goes to the Court, but there no pꝛo⸗ 
ceſſe is returned, then the party may go to one of the cheif Clerks of the Court, 
and pꝛay him to take a Note of his appearance : And dy Nelſon , we have an 
ancient fozm of entry of ſuch _—_—_— in ſuch Caſes, Ad hunc diem venit 
IS, & propter indemnitatem ſuam & Manucaptorutn ſuorum petit quod com- 
parentia ſua in Curia hic recordetur. And ſee foz the ſame 38 H 6, 17. And 
afterwards the Lend Anderſon, inſpecto Rotulo, ex aſſenſu ſociorum awarded a 
Re pleader: And ſo by Nelſon. it hath been done oftentimes here befoze, and 
t in ure: The ſame L is, where at the day of appearance no Ceurt is 
en, oz the Juſtices do not come, &c. he who was bound to appear, ought 
to have an Appearance reco2ded in ſuch manner as it may be; and it the oy 
ther party pleadeth,Nul tiel Record. it behoveth, that the Defendant have the 
Recozd ready at his peril , foz this Court cannot wzite to the Juſtices of the 
Kings Bench, foz to certifie a-Recozd hither, 


Mich. 29. and 30. Eltz. in the Common Pleas. 
C XV. Baxter and Bales Caſe. 


Axter bzought Debt upon a Bond as Trecuto? of I againſt Bale; who 

pleaded that the Plaintiff after the death of the Teſtatoz was cited to ap» 
pear befoze the D2dinary a his Commiſſary to pzove the dA ill cf the fait I, 
and at the dax of his appearance he made default, upon which the D2vinary 
committed Letters of Adminiſtration to the Defendant , by fozce of which he 
did adminiſter, ſo the debt is ertina, &c. but the whole Court was clear of o⸗ 
pinion, that the debt was not exting, foz now by the pꝛobate of the Mill the 
adminiſtration is deſeated, and although the Crecutoz made default at the day 
which he had by the Citation befoze the Oꝛdinary, vet thereby he is not ablo⸗ 
lutely debarred,but that he may reſoꝛt to the pꝛoving of the Will whenſoe ver 


he pleaſeth ; But it he had appeared and renounced the meu 
cen 


it was argued by Coke,that upon the matter, no Fine is due, oz all thoſe new 


The Earl of Aranidel and 
the Lord Dacres Caſe. 


dern otherwiſe ; and the debt is not extinct by the Abminiftration in the mean 
time- 
CXVII. Mich. 29. and 39. Elin. in the Common Pleas. 


ranchiſ parties are at Iſſue upon a matter tryable ont of 
Suk r. A Cs mew; if now the Recozd ſhould IJ 


— tay 


clal Biatute; ſcil. the Statute of Glouceſter cap. 12. And Nelſon Ppelg- 
notha2y ſaiv,that ſuch an Iſſne was tryed here of late. Quod nota. 


Mich. 29. & 30. Fliz. At Serjeants Inne. ; 

a \ 

C XVII. The Earle of mund, and the Lord Dactet  } 
Cale. 


Pi? Earle of Artundell, and the Lozd William Howard his Bother mar} 
ryed the Daughters and Co-heirs of the late Load Dacres : And now cams 
Francis Load Dacres as heire male of the ſaid Family, and 
ritance, &c. And after long ſute betwixt both parties, they \ 
ſelves to the award of Gubert Lon Talbot, and of Arthur Lozd Grey 
ton, and Windham and Periam Juſtices; And befoze them at 
the matter was well debated by the Councill learned on both Ci 
ta Greiftock Lands, parcell of the Lands in queſtion, the 
Tenant in tail makes a Feoffment in fee unto the uſe of himſelfe foz 
the Remainder in tail to his eldeſt Son, with divers Remainders 
1 that if any of the Entailees doe any ad to interrupt the 
limited by the ſaid Conveyance, that then the uſe limited to | 
ſan ſhould ceaſe, and goe to him who is next inheritable ; And 
rn 
and doth an a 0, | 
| dyeth ſeiſed, his Heir 
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tance, But admit that he be but a Tenant at ſufferance, 
makes Leaſes foz yeares , the ſame is clearly a viſſeifin , 
onthe whole matter a Remitter, and the 
vet the right of the taile decenving to him | 
doth remit him, as if Tenant in tail u 
uſe of himlelfe fo2 life, the Remainder in tail to don inheritablg 
eee 
and ſo be in by 1 P at | 
"the right of the Entaile Scan to hen | Be remitted. 1 
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Butler and 4 Micheliand i ydes ,Hamington and Ry- 
90 Caſe. "7 3 Caſe, 1 dears Caſe. , 


— 


_—_—__ 


Mich. 29. & 30. Elin. In the common Pleas, 
C XVIII. Butler 42 Ayres Cale. 


tler and his Mite bzonght a Wit of Dower againſt Thomas Ayre, ſome 
and Ve 1 2 Yusband of the (aid an 


pload- 


ut dicta Margareta dotari potuit) Exception Pay tas 
cauſe that this preterquam, &c. dathj confound the Uer- 
that the ſurpiu⸗ 


where 
ſeiſed is not found by the Uervic : 


| damages, 
may aver t d ſeiſed, and have a W 
r 


Mich. 29. and 30. El. In the Common Pleas. 
CXIX. Michell a Hydes £/c. 
Michel and his Wife againſt Lawrence Hyde, who a 


aw 5 was bocante has the up 


; 
of the Land of which, &c. in 


aſſeſſed damages, 


03 
to 


\Ower by 
the. 
but Leite 


Mich, 29. and 30. Elia. In the common Pleas. 
CX X. Hamington and Rydears Cafe. 


Haming, Execute; of Iſab klang N Debt upon an Obli⸗ 

aga ink Rydear 222 idwel Irn leaſed 

foʒ 11 Yusband of Iſa bell, and afterwards John Ham- 
poſCelled, 


yeares to John 
ington being lo his will veviſed, that the ſaid Iſabell ſhould _ 


- aivthis poſſibility might be ext ind by Livery as all agreev, 


ml 


"is by — . 
Howell and Triv 93 
Caſe. 4 


1 bY 


—— 


ſci]. fomer bargaine, title, right, o charge z Aut vet it was 
that tht wo2d bargaine did extend to it, fog every Leaſe foz years is a 
and although that the Land at the time of the Feoffment was not charge, pet 
it was nat diſcha2ged of the fozmer contract : And by Windham, if I be bout, 
den in a capie, and afterwards A bargaine and ſell my Lands, and 
covenant (ut ſupta) hero the Land is not charged, but if after the 
contained in the defence be bzoken, ſo as the Connſee extends; now 

nant is broken ; And by him, the wozd (charge) doth extend to a 


ted by grant, os extinguiſhed by releaſe as it was Tate Covenant 
of one Carter: At another day, it was argued by ; 


covenants that the ſaid Lands are diſcha 


the day when the Rent onght to begin is 


of all charges, in that caſt 
d, the Covenant is 


Hill. 30. Els, in the Kings Bench. 
CXXI. Howell u Trivanians Cafe. 
ght an Action upon the Cafe againtz Trivanian in the Cont 


Herald 

Plaintitt, that if the ——— poets. . — 
matte Teſtatoz., that he would pay the value of thent fo the Platntig: 
the Declaration was in conſideration, that the ſaid goods cant to the hand 0 
thr Teftatoz, and alſo after wards the goods came to the Dofernants Fan 


pꝛoded the deli 
of SW ats, @ Hee 


1 
- ” 
: 1 


* 


2 Cale and Woods 
Caſe. 


ed foz Srroz, that here is not any conſideration upon which this pꝛomiſe could 

receive any ftrength,foz the Defendant hath not any pofit oz advantage fhere» 

by, ſcil. by the baylment ot the ſaid goods to the Bzother of the Defenvant , 

And allo it is a thing befoze executed, and not depending upon the pzomiſe,noz 
the pꝛomiſe upon it : As the Caſe repozted by the Lom Dyer 10. Eliz. 272, 
The @ervant is arreſted in London, and two men to whom the Maſter is 
well known, bail the ſaid Servant, and after the Þaſter pꝛomiſeth to them 
oz their freind hip, to ſave them harmleſſe from all coſts and damages, and 
in an Action upon the Caſe bzought upon that pꝛomiſe the Plaintiff was bars 
red, foz here is not any conſideration, foz they bayled the Ser vant of their own 
head without the requeſt of the Þaſter, and the matter which is alleadged foz 
conſideration is executed befoze the ACumpſit, and the pzomiſe was not vefoze 
the enlargment, and the ſaid baylment was not at the inſtance, oz requeſt of 
the Pater : And the Caſe of one Hudſon was cited, adjudged in the Kings 
Bench: The Defenvant in conſiveration that he was Avminiftratoz, and 
naturall @on of the Inteſtate, and that the goods of his Father have come to 
his And in an Action 


and it was found that no goods came to the hands of the Defendant ; 
nn On bens Sources ans 
Teſtatoz, was not of any fozce to maintaine the Agion, and afte 
pzincipall Caſe the Judgement was affirmed. And it was moved by Coke 
that Judgement ſhould not be given againſt the Erecutoz of his own goods 
had not goods of the Te{fatoz,foz the charge doth not extend beyond the con⸗ 
Le. That 


of the Erecutoz, of his owne goods, but the n 
1 — — — 


Hill. 30. Eliz. In the Kings Bench. 
CXXII. Savell and Woods Caſe. 


Caſe was; Rent ngen mr monongen me 
ES Pariſh, the 


—_— — — 7 
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Parſon of Pancras, who in the — 2 — 
Defendant to have a pzohibition did pzeſcribe, that he, and all thoſe, &c. 
———— Wes, &c; and at laft a conſulta- 
it was tryable in the Ecclefiafticall Tcurt foz both 
— ͤ ꝓZATXũ:mꝛx Yo moces deci- 
cui ſolvend. And at another dap, it was agreed - 
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be 
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Higham and Rey. Kight and Foot- ySir W. ollaſton 95 
molds Caſe, 3 mans Caſe. Dixies Caſe. 

vthes are to be paid toſpiritnal Pertons dut a Pariſh-Clark is a Lay-per- 

| fon: And aſterwards tye Court granted a Conſnltation. 


— 


Hill, 30. Eliz, in the Kings Bench. 
CXXIII, Higham and Reynolds Caſe. 


I N an Action of Treſpaſſe the Plaintiff veclarev,that the Defendant 1 Mati 
28 Eli. cut down fir poſts of the houſe of the Plaintiff at D. The De, 
fenvant voth juſtifie , becanſe that the Free hold of the honſe, 10 Aprilis 27 
Eliz. was to 1 5, and that he by his commandment the ſame day and pear vid 
the Creſpaſſe,&c. upon which the Plaintiff did venttirre in Law, becauſe the 
Defendant did not traverſe , tvithont that that he was guilty befoze v2 after. 
And the opinion of Wray was, that the traverſe taken was well enough, be- 
canſethe Frer / hold ſhall be intended to continue , &c. Vide 7 H 7. 3. But 
all the other thzee Iuffices were of a contrary opinion to Wray: But 
agreed, that where the Defendant voth juſtifie, by reaſon of his Free 
the day ſuppoſed in the Dectaration , there the traverſe ( befoze ) is good 
— 2 And after wards Judgement was given againft the 


Hill. 30. EEA. in the Kings Bench. 
C XXIV. Kight and Footmans Cafe, 


: 
- 
* 3 # 
= 


5 
tothe ule of Richard f̃oʒ lite, and afterwards to the uſe of Thomas in Fee; TT 
both, Thomas being within age, ſurrender to the uſe of one Robert app John 
Fee, who is admitted Richard dyeth ; Thomas dyeth, having iſſue A, who is 


alſo admitted, and enters into the Land, and if his entry be lav 

put to his plaint in the nature of a Dum fuit infra ætatem was the 

And Wray was clear of opinion that it was: And if a mam ſeiſed of : 
hold Land in the right of his Wife,oz Tenant in tail of a Copy / hold voth ſur⸗ 
render to the uſe of anvther in Fee, the ſame voth not make any dikcontinu⸗ 
ante, but that the ine in tail and the Wife may reſpectively enter ; and ſo 
was it holven in the Serjeants Cale, when Audley, who afterwards was made 
Chancelloz of England, was made Serjeant, and afterwards it was adjudged, 
that the entry of the caſe was lawful. 


Treſpaſſe by Ki tt Footmar! , the Cal front 
— —ndetde Kern 77 5 


Mb. 29. Eli in the Exchequer. 
C XXV. Sir Wollaſton Dixies C %. 


A FP Info2mativn was in the Exchequer againſt ir Wollaſton Dixie, ups | 
on the Statute of Uſury : and upon nat guilty pleaded : The Jnfozmer Informacion _ 
gave in evidente an Aſurious contra upon a bargain of Wares: The opini⸗ upon the sta- 

in of the Court was, that the Infozmation being exhibited foz the loan of moe Pi *f 13: .. 
ney, that the ©vivence was not purſuing naz leading to the Aue. And pet —_ 
the Jury againſt the opinion of the Court upon that evidence found the De- 7 
fendantguilty. And it was moved in arreſt. ol Judgement , that the Evi 
dence did not maintain the Jnfozmation,noz pzove the Iſſue, ex parte Queren- 
eis and it was laid, there art thzre things within the Statute, i. thzee wozds,, 


— 


Wollaſtom and Dixies 
1 Caſe. 


i. bargain, loane, and cheivizance,and theſe th2ee are ſeveral things, and there, 
foze,if the Jnfozmation.be conceived upon loane, and the Jnfozmer giveth in 
Evidence a cozrupt bargain foz cloth, as it is in this Caſe , the ſame doth not 
maintain the Jnfozmation ; So if the Intoꝛma tion be granted upon uſurious 
contract by way of moztgage, and giveth in Evidence an uſurious loane, ut ſu- 
pra. But if the Infozmation had been conceived generally, upon an uſurions 
agreement, and giveth in Evidence a loane, the ſame is good enough, foz every 
loan is an agreement. | | | 
Manwood, There cannot be any loane without bargain, noz any fozbearing 
without bargain, (cz he contracs og bargains to do it, viz. to lend, ea foabear : 
Bargain of fozbearing is where the firſt day of payment is not kept and the 
3 have agreed ſoꝛ a further day foz the payment, & c. And it appeareth 
this Taſe , that it was a bargain to fozbear a ſum of money which ſhould 
have been paid befoze ; And the Infozmation here is upon a bargain by 
of loane,where was a bargain fog fozbearing. Fuller, this wozd (Bargain 
in the @tatate cannot be intended a bargain foz wares oz ſuch things, and ſo 
diſtina from the other two things, c. If in Infozmation upon loane, an 
ulurious contract had been given in Evidence, that would not maintain the 
Anfozmation : And it was moved in this Caſe,if the time of the loane oz foz- 


begrance of the money ſhall be accounted accozding to eight and twenty vayes 


toevery moneth oz by the moneths in the Kalender,viz. January, February,&c, 
And it ſeemed to ſome accozving to the dayes as in caſe of the @tatute of 23. 
Eliz. of Recuſants,and others conceived contrary in both Caſes. And Fuller 
ſaid, That in the Cale of policy of Aſſurance made to warrant a Ship , one 
was bound to warrant a Ship foz twelve moneths ; and the truth was, did 
not periſh within the time of the twelve moneths being accounted acte ding to 
eight and twenty dayes,but being accounted by the Kalender,as January, Feb, 
&c, it periſhed, &c. and it was ſaid and holden , that he had not fozfetted his 
Bond. Gent Baron. At A lend one a hundzed pounds without any contract 
foz Intereſt, and afterwards at the end of the year he gives me twenty pounds 
foz the loane thereof, the ſame is within the Statute, fez my acceptance makes 
the offence without any bargain oz contract. And by Clarke Baron, the 
place where the Defendant accepted exceſſive Intereſt ought to be ſhewed 

in the Infozmation , but not the place where the contrac foz the loane oz fo2- 
bearance was made, fo2 the ſame is not needful. See the Caſe betwixt Stra- 
— Morgan, Plowd. 200. foz the ſetting down of the place in the Decla- 
, where the Extoztion was committed: The Infozmation here is by 

way of cozrupt bargain and loane. The Defendant took at Dertford ſuch a 
ſum. where the taking is layed,apud Dertford,but no place et the cozrupt bar- 
gain oz of the loane. And by Gent. Af lend, Beeſie fog a year , and after- 
wards he takes further fozbearance of another year beyond the rate,the ſame is 
within the Statute : but in all Caſes , the place where the cozrupt bargain 
was made ought to be certainly alledged : Manwood Baron, the Infezmatien 
is not good foz the ihcertainty of the place, where the cozrupt bargain was 
made; and although there are many Pzeſivents on the Infozmers part, it is 
not ta purpoſe,fo2 they were admitted without exception, and then they paſſed 
ſub ſilentio, and ſo of no fozce. There are thzee things, oz rather degrees cf 
offences within the Statute. Jn uſury, within the Statute, there cught to 
be cozrnpt loane, chei viſance, oz ſhift,r. cozruption, 2. he onght to take moze 
than one hundzed pounds, 3. it ought to be fo2 lending oz fozbearing. There 
was a Caſe in this Court in the time of this Queen, that the Defendant had 
taken moze then ten pounds in the hundꝛed pounds, but inthe Jnfozmation no 
co2ruption in the bargain was alledged; and thercfoze Judgement was given 
againlt the Infozmer : But in the Caſe at Barre cozruption is ſet fozth in 
facto, and therefoze as to that the Antoꝛmation is good enough: As unto the 
fozbearing and giving of vayes of payment the ſame is alledged in the Infez- 

matic 


. 


— — — 


Saliard and Fverats 


Caſe. 


mation, but not accozving to the Statute,foz the Statute is in the disjundive, 
but the Jnfezmation is in the copulati ve; here in our Caſe the iſſue is not 
guilty,under which general ine all the points of the Statute are includedand 
ought to be tryed ; as unto the cozruption the ſame is not ſufficiently laid, foz 


no place is aſſigned where the cozrupt bargain was made, ergo noviſne, oz it 


to be tryed, ergo, no tryal can be, ergo, no iſſue fo it, ergo, this point of the fata- 
tate doth not come in iſſue, noz can it be tryed u pon the general iſſue; not guil⸗ 
ty. Alſo he held, that all the Otkence ought to be within the year,foz if one 
make a cozrupt bargain foz this year , and ten yearesafter he takes erceſſive 
uſury, the ſame is not within the Statute to infozm upon it. And in truth 
there is no ſuch offence without cozrupt bargain, ſo as he conceived, that the 
wozd (Lending) is a ſtrange wozd , but where the Statute is fozbearing oz 
giving day of payment, and in the Infozmation it is giving and fozbearing in 
the copulative,that is good enough, foz the one woꝛd enfozceth the other, and is 
not double. Alſo the Infozmation hath not hewed whoſe money it is, and 
therefoze it is not good: And afterwards Judgement was given againſt the 
Infozmer ; and a Wzit of Erco2 thereupon bzought in the Erchequer Cham⸗ 
ber. And it was argued by Popham Attozney General, that Judgment gught 
to have been given foz the Qucen and the Infozmer , foz the ing of the 
place where the cozrupt bargain was made needs not to be alledged in the In⸗ 
fozmation,foz the offence puniſhable by the Statute is the receipt of erceCive 
uſury,and not the contract : And it was the Caſe of one Bird, 20 Eliz. where 
the ſhewed the place of the Receipt, and not of the contrac, and pet 
had Judgement foz the Queen, without any exception to it befoze Judgement, 
m Erroz after, foz the contract is but inducement to the receipt, and it ſhall bs 
tryed where the taking was ; therefoze it is not neceſſary to ſhew the place of 
the bargain : And it was adjozned, 


Mish. 30. Eliz. in the Exchequer. 


F 


CXXVI. Saliard and Everats Caſe; 


'Homas Saliard and Hen. Everat being Recuſants con vide, and not having 
paid twenty pounds foz every moneth , a Commiſſion iſſued fozth to en. 
of their goods and Lands in the County of Suffolk, to levy thereon the 
and penalty due to the Queen. And now the Commiſion being retura- 
ti the parties appeared, and by their Councel ſhewed, that ſome of their Lands 
returned in the Commiſſion are Copy-hold,and pzayed as to thoſe, Manus Do- 
mine Reginz amoveantur, and that upon the Statute of 29 Eliz. cap. 5. cons 
cerning Recuſants : viz, that upon default of payment of penalties , &c. 
which pꝛoceſſe iſſued out of the Exchequer to take and ſetze all the goods, and 
two parts as well of all the Lands , Tenements and Yereditaments, Leaſes 
and Far mes of ſuch Dffender, as of all other the Lands, Tenements, and He⸗ 
reditaments, liable to ſuch ſeiſure , 03 to the penalties afozeſaid, by the true 
meaning of this Act, leaving the third part &c. And Popham Attozney Ge- 
Cree ens Mele WAG AEEEES 
d hand, if this Copy-hold as to the ſur 
ty, Manwoood cheif Baron concerved, that the Copy-hold is liable in this 
Caſe by the Statute,although not directly by expzeſſe wozvs, yet within the ins 
tent of it, and that by reaſon of theſe woꝛds al ether the lands,&c.lyable to ſuch 
ſeiſure,&c, Walmeſ, Serjeant,Copy-hold is nat lyable to a ®tatute Merthani 
02 Staple, alſo if the Queen hath the Copy-hold, how ſhall the Load have the 
ſervices which the Queen cannot do: Alſo a Copy- hold is not an Peredita- 
mei t within this Statute, wbich extends only to Yereditaments at the com- 
mon Law, and not by cuſtom: Alſo in Aas 7 6 


Reeuſanrs; 


_ 45 Ry 2 Wollaſton e 
90 . Caſe. 


fo2 foxfeiture of Lands, Tenements, and Yereditaments, by thoſe wozds they 
ſhall not fozfeit Copy-holds ; Clarck Baron, this Statute was made to re- 
train Recuſants from taking the benefit of their Ltivings, and Topy holds 
are their Livings as well as Free-holds, and by thts Sbatute, the Queen (hal 
not have every eſtate in the Copy-hold Land, but only the taking of the pꝛo⸗ 
fits; but the [cope of the Statute was to impaire the Livings of Recuſants, 
and that by dziving of them foz want of maintenance to repaire to the 


c 
9 If the Statute had given to the Queen to ſeiſe two parts of 
their livings, then the Statute had extended to Copy ⸗ holda, Man wood, when a 
Statute is made to transfer an eſtate by name of Lands, Tene ments, and 
Verevitaments, the Copy-hold is not within ſuch ; Statute, but if the Lozds 
Sigaio2y, his Cultomes and Services, are not to be impeached,o2 taken away 
by ſach Statute, then it is otherwiſe ; fo2 ſuch Statute doth not make another 
Tenant to the Lozd; And by him Copy-holder ſhall pay Subſidies, and he 
ſhall be aſſeſſed accozding to the value of his Copy-hold as well as of his Free» 
hold, and in this Caſe, the Queen is to have the pꝛofits of the Lands only, 
but no effate- At another day, the caſe was argued ſoz the Recuſfants by 
Snagg Set jeant, and he ſaid, that theſe wozvs Lands, Tenements, and Yere- 
vitaments are to be conſtrued, which are ſuch at the common Law, not by 
Cuſtome : If J give to one all my Lands, Tenements, and Pereditaments 
in D, my Copy-holvs do not paſſe, and Statutes which are made to take away 
Poſeſſions and Yereditaments out of perſons ought to be ſtrialy taken, and 
not by Equity: The Statute of 13. Eliz. of Banckrupts enads, that the 
Commiſſioners may ſell the Lands and Tenements of the Banckrupts, if the 
Statute had not made a further p2oviſion, the Commiſſioners could not fell 
Copy-hold Lands, but there are expꝛeſſe wo2ds in the Statute foz that purges, 
i. e · as well copy as fes: Alſo the Statute of 13. Eliz. cap. 4. of Auvitozs and 
Ne Feejicots toda ach Coppyatnr Hr the Bone nnd 
What Sta- great pzejudice ds, that the Queen d 
tures extend the Lands, Popham, the intention of the Law ſometimes cauſes a liberall cons 
70 Copy-helds, ftruction of a @tatute in a letter of it; ſometimes a ftrict and pꝛetiſe expoſiti, 
on, aud here it appeareth, that the intention of the @tatute was, that the Queen 
ſhould have all the goods of the offender, and two parts of the Lands, &c, 
Leaſes and Farmes, and the Recuſant but the third part of all his Lands ans 
ly; Andtherefoze the Retuſant · is not to have any other thing but only that 
which is allotted to him by the @tatute, and that is the third part which is all 
the maintenance which the Law allows him, and then if Copy-holds bs not 
within this Statute, a Recuſant who hath great poſſeſſions in Copy-holds, 
and hath no Free-hold ſhould be diſpuniſhable, and hath his full maintenance 
agaiuſt the meaning of the Statute: And he ſaid that many things are within 
the meaning of a Statute, which are not within the woꝛds, as Bonds, Obliga⸗ 
tions and made to Recuſants, ſhall paſſe to the Queen by this 
Statute by fozceof the wozd, goods, accoading to the meaning of the Statute, 
and all perſonall are within the Statute, &c. p2ofits of the Lands, Ad⸗ 
vowſons, and the lie; and the very ſcope of the Statute was to take away 
from Recuſants all perſonall things whatſoever, and two parts of reall things, 
as Leaſes, Farmes, Lands, Tenements, &c. with the intent that with the 
ſuperfimty of their goods and poſſeſſions, ſhe ſhould not maintaine Jeſuits, 
and Seminary P2eifts, people moze dangerous then the Recuſants : And by 
him; Lands in ancient demeſne are lyable to the uſe, penalties by the Sta⸗ 
tute, although not by expzeſe wozds; So if a Recuſant hath Lands extended 
by him upon a Statute acknowledged unto him, that Intereſt is not p2operly a 
Leaſe, oz Farme, vet it is Land within this Statute lyable, &c. And if I be 
Tenant by Elegit, oz ®tatute, &c. of Lands in D, not having other Lands in 
the laid Towne, and I grant all my Lands in D. my Intereſt, ut ſupra, ſhall 


paſſe 
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Stebbr and Goodlacks 
Caſe, 


aſſe, contrary ; If J have other Lanvs there: And I grant, th I 
Copy.guld Lads in, and none thr and I gran ll my Lars | 


py-hold Land ſhall not paſſe by ſuch allurante; betauſe that Copy u 
paſſe pſtirrenver , Jf J put out a Copyholver out of his Lands, | 
is a D to oꝛd of whom the Copy⸗ hold is holden: And if 


who 
the Intereſt foz years in futuro, as it hath been lately adjuvged , he — 
That if that poynt were to be handled againe, the Law would be to 
contrary, but it is clear that a Leaſe in poſCeſſion ſhall be bound by ſuch Fine; 
And as unto any pꝛejudite to the Lozd it is clear, that notwithffaiiving. 
the Queen hath the Copy / hold Land, yet the Lob ſhall have the Rent 
re 
Copy-holder; the Statute of 1 E. 6. of Chantryes, doth extend to 
all Lands, PVereditaments, 


are bound with clanſe of revocation, of which is ſpoken in 
this Statute. Ye who departs out of the Realme againft the £ 
d thereby his debts alſo: The King grants 
Debts of Felons wall paſſe ; Ergo Copy-holds 
&c, as well as debts by the name of 


as. 30. Eliz, In the Kings Bench. 
CxXVII. Stebbs and Goodlazks Caſe, 


8 Stebbs and Goodlack, the Caſe was, the Parſon of Letcome in the Fraud alli 
ounty of Berks, libelled in the Sptrituall foz Tythes, the Defendant oor void 
ſhewed, that the cuſtoms of the Towne of Letcome is, that the Pavſoq Wall 12ymenc of 
have foz his @ythes the tenth Land fowed withany manner ol cone, and he ches 
wall begin his reckoning alwayes at the firſt Land which is next to. the 
Church, &c. The Parſon ſhewed that the Defendant, by fraud and covin 
lowed every tenth Land which belonged to the Parſon, ut ſupra, very ill and 
with ſmall quantity of cozne, and did not dunge cz manure it as he did the 0- 
ther nine parts, by meanes whereof, - the other nine n 
2 te ulded 


a * > 
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Copy- holder. 
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Rummey 8 7 8 and 
Eves Cale. Petits Caſe, 
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peilded eight cocks, the t tenth yeilded but thzee cocks, and fo2 this matter the 


Parſon libelled in the @pirituall Court and confeſſed the caſtome, but foz as 
buſing of the cuſtome peayed to have his Tythes in kind, the Defendant pzay, 
eda pꝛohibition, and the'Parſon afterwards a conſultation : And the opinion 
of Wray Juſtice was that the cuſtome was againſt common reafon, anvſo 
void, but if it be a good cuſtome, then the Paxſon ſhalt have the Action upon 


the calc, 


* Paſch. 30. Elix. in the Kings Bench. 
CXXVIIL Rumney and Eves Caſe, 


N EjeRione firme by Jane Rumney againſt Lucie Eve, it was holden, that it 

cuſtomary Land do deſcend to the younger Son by cuſtom, and he enters and 
leaſeth it to another, who takes the p2ofits,and after is ejected ; That he ſhall 
have an Ejectione firmæ without any admittance of his leſſo; oz pzeſentment 
that he is heir. For which the Defendant thewed , that there were thirty 
peares incurred betwirt the death of the Father, and the making ol the Leaſe, 
ſo that here is ſupina nepligentia , bh ſhall diſable his perſon to make any 
damiſe, quod fuit conceſſum. In anſwer of which it was ſaid, that the Leſſoz 
at the time of the death-of his Anceſtoz was but of the age of two yeares, and 
that after his full age no Court had been halden foz a long time, and that at the 


fic Court that was holden, which was of late, be pzayed to be admitted, but 


the Steward refuſed to admit him; and the ſame was holden a good excuſe of 
his negligence : And it was holden, that the Plaiatiff ought not to thew that 
the Leaſe is warranted by the cuſtome , but that hall come of the other ſive; 
and ſo it had been lately adjudged, which Wray granted: And by him, if a 
Copy- holder ſurrender in extremis to the uſe of himſelf fo2 life, c. If he ſhall 
be well again, the ſurrender ſhall tand, foz he hath reſerved an eſtate to him⸗ 


ſelf. ' It was further holden in the Cale, that if a Copy-holder dyeth, his Heir 
within age, he is not bound to come at any Court dur ing dis non-age to pzay | 


avmittance,0z to tender his Fine: Alſo if the death of the Anceſtoz be not 
elentod-ng pzoclamations made, he is not at any miſcheif, although he be of 
u age. * 


Paſch. 30. Elix. in the Kings Bench. 
C XXIX. Saint- John and Petits Caſe. 


T was covenanted betwixt Saint · John and Petit, that Saint John ſhould pze- 
ſent Petit to the Church of A; and that afterwarvs Petit ſhould leaſe the 
arſonage to Saint-John , oz to any other perſon nameMby him, and that the 
aid Petit honld not be abſent by eighty dapes, and that he ſhould not reſign ; 
and Petit was bound to perfozm thoſe Covenants, and petit is pꝛeſented to the 
Benefice : Saint-John bzought an Action upon the Dbligation , pꝛetending, 
that he could not enjoy his leaſe by reaſon of the abſence of the ſaid Parſon, 
&c. And the Leaſe was made to the Curate at the nomination of Saint-John z 
The Parſoa ſaid, that the Obligation is void by the Statute of 14 Eliz. cap. 
11. See the Statute, All Leaſes, &c.made by any Curate ſhall be of no bet- 


ter fozce,then if they han been made by the —_— Parſon himſelf. Taro» _ 


feild by 13. Eliz, 20. When a Parſon leaſeth td his Curate, who leaſeth over. 
The Statute doch not make the Leaſe void by any abſence of the Parſon, but 
of the Turate by fozty dayes. Quære. Foz that it ſeemeth, that by the Statute 
of 14 Elia. the Curate cannot leaſe, &c. ** 
Pajc 
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Gates and Halli- Prowſe and Carys {Allen and Pal- 
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Paſab. 30. Elix. in the Kings Bench. 
CXXX. Gates and Halliwels Caſe. 


BRA one having two Sons, deviſed, 
his eldeſt Son with his Executo2s ſhould take the pzofits of his Lands 
until his youngeſt don ſhould come to the age of two and twenty yeares , and 
that then the ſaid youngeſt Son ſhould have the Land to him and the Veires of 
his body: It was holden clearly by the whole: Court, that the elveſt Bon 
ſhould have Fee in the interim untili the youngeſt Don came to the ſald 
age» 


Paſch. 30. Eliæ. in the Kings Bench. 
CXXXI. Prowſe and Caryes Caſe. 


Pirat bzought an Action upon the Caſe againſt Cary foz wozds ; That 
the Plaintiff did ſubbozn, pꝛocure, and bzing in falſe Witneſſes in ſach a 
Court at Weſtminſter , &c. The Defendant pleaded, Not guilty : And it 
was found, that he did pzocure and bꝛought in falſe WitneTes,but was acquit⸗ 
ted al the ſubboꝛning. It was objected, That the Action doth not lie,foz it may 
be, that the Defendant did not know that he would depoſe faiſly : Thou art a 
fozger of falſe Waitings are not adionable, and ſo it was adjudged, foz it may 
be underſtood of Letters of (mall impoztance ; but that Exception was not 
— it ſhall be taken in malam pa rtem, and cannot be ſpoken of au ho⸗ 
man. 


CXXXII. Paſch, 30. Eliz, in the Kings Bench: 


; A Was bounden in an Obligation to B upon condition, that if A deli ber | 

Btwenty Quarters of Cozn the nine and twentieth of F next * 
following, datum preſentium,that then,&c. and the next February had but eight a 
and twenty dayes : And it was holden , that A is not bonnden to the : 
Com, untill ſach a year as is Leap-year,foz then February hath nine and twen- 
te dayes,and at ſuch nine and twentieth day he is to deliver the Cozn, and the 
Dbligation was holden good . 


Faſch. 30. Eliz, in the Kings Bench, 
CXXX11, Allen and Palmers Caſe, 


He Caſe was, a Copy-holder did ſurrender his Lands to the nfe of a trans 

ger foz life, and afterwards to the uſe of the right Heires of the Copy-hol- Copy- holdet 
der, who afterwards ſurrendzed his Reverſion to the uſe of a ſtranger in Fee, furrenders = 
and dyed, and the Tenant fo2 life dyed, and the right Heir of Palmer the Copy: Fan te int 
holder entred; And by Cook nothing remained in the Copy ⸗ holder upon * 
ſaid ſurrender , but the Fee is reſerved to his right Heires, foz if he hav 
made any ſuch ſecond ſurrender , his Heir ſhould be in, not by deſcent but by 
purchaſe, And the common difference is, where a ſurrender is fo RE 
himſelf foz lite, and afterwards to another in tail the remainder to 
Vetrs of him who ſurrendꝛeth, there his Heirs ſhall have it by def, 
ry where the ſurrender hath not an eſtate foz life 02 in tail limitted to — 
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| * Pearle 2 Ed- abe ford. 
| 1 | 3 pets 5 } Eaſe. 3 
8 7 his Heir ſhall enter as a purchaſoz,as if ſuch uſe had been limitted to the 
a 5) tart — : Basten „ if a Copy- holder ſurrender to the 
uſe ol Veires , the Land ſhall remain in the Lozd untill the death of 
the C „ koz then his Yeir is known, &c. See Dyer 99. The Hus, 


a Feoffment to the uſe of his Wife foz life and afterto0s to the 


8 
2 


8 


382822 
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| to his right Veires while 
living, unleſſe it begin firſt in himſelf. wee Br. 32 H 5. Gard. 


is 
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Paſch, 30. Eliz, in the Kings Bench. 
CX XXIV. pearle 404 Edwards Cale. 


Caſe was, that the Defendant had leaſed Lands to the Plaintiff ren⸗ 
certain peares, and after ſome yeares of the Term expired 
that the Leſſee had occupied the Land, and had paid 
the Plaintiff to ſave him harmleſſe againſt all perſons, foz 
CS: Ae to come : And — j 
g upon the Lands, upon 
Golding, here is not a ſufficient conſiveration , foz the 
t is not any conſiveration, toʒ the Leſſee hath the oc 
it. and hath the p2ofits thereof ; and alſo the conſider 
with a good Aſumpſit, 2 4 lden Frank: rriage after the 
as4 Ez. ama 
and vet the marriage is paſt, but the blood continues, ſo here; and 
exetuta every year ; and if the Leſſee be 
his Rent the better. Godfrey, It a man 
will, and afterwards in conſideration of 
marriage J pzomiſe dꝛed pounds, the ſame is no good conſt 
which Clench Juffice denyed. And afterwarvs the Plaintiff had 
udgement to recover his damages. 


*Paſch. 30. Elis. In the Kings Bench. 
| CXXXV. Wakefords Caſe. 


Þe Earl of Bedford Load of the 4Pannoz of B, ſold the Free-hold Jats- 

| ret of a Copy-holver {of Inheritance unto another, ſo as it is now no 

— part, but divided from the Pannoz , and afterwards the Copy holder doth re- 

hold by Ke. \*aſetothe purchaſoz. It was holden by the Court, that by this Releaſe the 

eaſe. Copy-hold Intereft is extinguiſhed, and utterly gone; but it was holven, that 
if a Copy-holyer be ouſted, ſo as the Lozd of the Mannoz is viſſeiſed, and the 
Copy-holder releaſeth to the Difeiſor nihil operatur. 


Paſch: 


continues, theres 
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DoGon and Preiſts © we and Songatr © 
1 C Caſe. 
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Paſch. 30. E. in the Kings Bench. 
CXXXVI. Docton and Preiſts Cafe. 


KN Treſpaſſe foz bzeaking of his Cloſe,it was found by fpeciat verdic, 
were Lenants in 


ther 

is not altered by the ®tatute, but as to compet ſuch perfons to make partition. 
Wray Juftice conceived, that the partition here being without deed was nod 
good , although made upon the Lands : Vide 18 Eliz. Dyer 35. And at as 
nother day Wray ſaid , that partition by Tenants in comman without deen 
whereſoe ver it is made is good, but in this caſe it appears, that the parties who 
made the partition were in the houſe ( foz they were Tenants in common of 
the BeCnage and a cloſe adjoyning to it) and made partition, that one ſhould 
have the houſe,and the other the cloſe, ſo as they were not the cloſe whert 
they made the partition, and then it was void foz the , and if foz the 
cloſe then alſo foz the houſe. And Judgement was given accodiuly. 


Paſch. 30. Er. inthe Kings Bench. 
CXXXVII. Cook and Songats Caſes . 2 „ 


1 an Aaion upon the caſs by Cook againſt Songat, the 
cum quædam Lis, and controver ſie had been moved 
tiff Land of the Pannoz,&c. and the Defendant clatming certain Lands 
cel of the laid Manno, to hold it by copy z and whereas both parties 
themſelves to the Judgement and Arbitrament of 1 S Councelloz at 
conceraing the ſaid Land, and the title of the Defendant to it: The 
dant in conſideration. That the to the Defendant 


1. 
— 


without moleſtation : The Delendant recipzecally 
pzomiſed the Plaintiff , that if the ſaid I S ſhould avjuge the ſaid Copy 
ſufficient to maintain the title of the Defendant , 

and ſurrender the poſſeſſion of the ſaid Land 
ſute : And ſhewed further, that 1 8 had awarded the 

ent, &c. yet the Delendant did continue the poſſeſion of the &c. 

by Godfrey , here is not any conſideration : But by Gawdy, the ſame is a 
good and ſufficient conſiveration , becauſe it is to avoid variances and ſutes: 
And Judgement was given foz the Plaintiff, 


P aſth, 
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Pawl:t and Lew- Sir Jobn Braunc bes 
1 rences Cale. — Caſe. 


Forfeiture. 


Copy- bolder. 


Paſch; 30. Elix. in the Kings Bench. 
CXXXVIII. Pawlet ad Lawrences Caſe. 


Eorge Pawlet bzought an Action of Treſpaſte againſt one Lawrence Par⸗ 
4 of the Church ol D. foz the taking of certain carts loaded with Coꝛn, 
which he claimed as a poztion of Tythes in the Right of his Wife ; and ſup, 
poled the Treſpaſſe to be done the ſeven and twentieth of Auguſt, 29 Eliz. 
and upon Not guilty it was given in evidence on the Defendants part, that 
the Plaintiff deli ver ed to him a Licence to be married, bearing date the eight 
and tweatyeth of Auguſt, 29 Eliz. and that he married the Plaintiff and his 
ſaid dd ile the ſame da, ſo as the Treſpaſs was befoze his title to the Tythes, 
And it was holden by the whole Tourt , that that matter vid abate his Bill: 
But it was holden, that if the Treſpaſſe had been aſſigned to be committed one 
day after, that it had been good, but now it is apparent to the Court, that at the 
time of the Treſpaſſe aſſigned by himſelf , the Plaintiff had not tythe , and 


therefoze the Action cannot be maintained upon that evidence, foz which cauſe 


the Plaintiff was Non ſuit. | 
Mich. 30. Eliz. in the Kings Bench. 
C XXXIX. Sir, John Braunches Caſe. 


Caſe of Sir John Braunch, it was ſaid by Cook, that if a Copy- holder 
dwelling in a Town long diſtant from the Þannoz, a general warning 
within the Pannoz is not ſufficient, but there ought to be to the perſon notice 
when the Court ſhall be holden,8&c. Foz his not coming in ſach 
caſe cannot be called a wilful refuſal: @o if a man be ſo weak and feeble 
that he cannot travel without danger, ſo if he hath a great Dffice, &c. theſe 
are good cauſes of excuſe : It was alſo holden , that if a Copy holder makes 
default at the Court, and be there amerced , although that the amercement be 
not eſtreated, a levyed,yet it is a diſpenſation of the fozfeiture. Gawdy Jns 
ſtice. If the Copy-holder be impotent, the Lozd may ſet a Fine upon him, and 
if he will not pay the Fine, then it is reaſon that he ſhall fozfeit his Land. 
Egerton @gllicitoz, Warning to the perſon of the Copp / holder is not neceſſa- 
ry, fo2 then, if the Lozd of a Pannoz bath one Topy-holder of it dwelling in 
Cornwall, and another in York,&c. the Lo2d ought to ſend his Bayliff to give 
notice of the Court to them , which ſhould be very inconvenient, and by him 
inual default at the Court doth amount to a wilful refuſal. And by the 
general warning within the Par ich is ſufficient, fz if the Te- 
be not Keſient upon hts Copy-hold but elſewhere , his Farmer 
ſend to him Court: And it was further given in evidence, 


| to do the ſervices fo2 him due foz his ſaid Copy-hold ; 
ſuch a perſon ſo appointed, might eſſoine Sir John, 
dos the ſervices foz him, foz none can do the ſame but the Menant 
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Wilkes and Per- c Atkinſon and Re and Under 
_ Caſe. 1 Rolfer Caſe. wood: Cale. 
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- from Neale 103 


and C 4 


Mich. 36. Eli. In the Kings Bench; 
CXL. Wilkes 4 Perſons Caſe. (SEES 
hn Wilkes and Margery his Wife, and Thoings Perſons bzonght Treſpaſs, Treſpaſle. 

| db — — 1 — re 
damaum ipfius Johannis, Margeriz, & ; And exception was 
it was not the Yay of the | | 
band: Wray Juſtice, the Declaration is good enongh, foz although it be not 
good fo2 the Yay, vet clauſum fregit & herbam meſſivit, makes it good: And 
Judgement was given foz the Pla . 


Mich. 30. Eliz. In the common Pleas. 
CXLI. Atkinſon and Rolfes Caſe. 


[? an Aaion upon the caſe by Atkinſon, againſt Rolfe, the Plaintiff detla⸗ 
, that the Defendant in conſideration of the love which he boze unto A 
his Father, did pzomiſe that if the Plaintiff would pzocure a diſcharge of a 
which his ſaid Father owed to the ſaid S, that he would ſave the 


bounden tothe ſaid 15, in an Obligation fag the 
upon which Obligation the ſaid 1 $ hath ſued the 
ed, and had execution accozvingly, and ſo hath not been 
It was objected, that the Declaration was not 

not ſhewed in his Declaration, that he bad notice to the Defendant 
of the ſaid Obligation, oz of the ſuts bzought againſt him, but that mas not al- 
lower, but the Declaration was holden to be good, notwithſtanding the excep- 
ken. Shutleworrh, if J be bounden to make to you ſuch an aſſurance as 15 Notice. 
ſhall deviſe, J am bourid at my perill to pꝛocure notice : but if J be bounden 

to pen to make ſuch aſſurance as your Councill ſhall adviſe, there notice 

- eucht to be gi ben unto me; It was adjozned, 


Mich. 30. El In the common Pleas. 
CX L 1I. Beare and Under woods Caſe. 


a Replevin it was agreed by the whole Court. that the Plaintiff cannot 

continoe his ſute the patvity of the Court, foz as Cuſtos 

brevium, ſain, the Entry is, Recordatur per euriam ; And if the Plaintiff Diſcenciu- 

would diſcontinue without moving the Court. the Defendant enter the ance of ſure 

continuance if he will ; It was alſo holden, that wherc an Il is dif- in con- 

continued, the Defendant ſhall not have coſts,but if the Plaintiff be non-ſute | 

the Defendant ſhall have coſts. by 32 H. 8. 16. But after a diſcontinuance in 

a Latrirar, the Defendant thall have coſts by the Statnte of 8. Eliz. 1 
bl 


And in this caſe it was agreed, that the Plaintiff may be non ute after a 
mutrer, and ſo he was. 


Paiſcb. 20. Fliz In the Kings Bench. 
CXLIIIL Jcrom againſt Neale ad Clave. 


Ger Jerom, any Avice his Wife bzonght an Action of Treſpaſſe of Al- Agzuic and 
laut and wounding of the Wife, and the Action was laid in Midd, and Battery. 

bout againſt Neale and Clave, who pleaded that Sali is an ancient 
Cite, and that within the ſame, A cuſtome, that 2 


— — — 
— res 3 A 


| Impriſon not 
good. 


Sir Tulins cæſar. 
Caſe. 


- 


Atkray, and aſſault any Dfficer of the ſaid City, oꝛ any ether perſon, if he up⸗ 
on whom ſuch aſſault is made, complaine unto the M= of the ſaid City, 
that the Payoz fo2 the time being may ſend foz him who made the Affray as a 
Juſtice of Peace, to make him to anſwer to it, and ſhewed further, that the ſaid 
Jerom made an Afﬀeay within the ſaid City, of which complaint being made 
to the Payoz, the ſaid Paysz ſent the Defendants being Conffables to bzing 
the ſaid Jerom to him, by virtue whereof, they went to the Youſe of the Plains 
tiff, and ſigniftey to him the commandment of the ſaid Payoz, and would 
have bzought the ÞP12intiff to him, and the Wife of the Plaintiff did aſſanlt 
them, and they molicec pat their hands upon the ſaid Wife, which is the ſame 
aſſault, battery, and wounding, &c. upon which it was demurred in Law: 
Coke foz the Plaintiff ; This cuſtome is not good, 02 reaſonable : See Ma 
na charta 29 Nullus liber homo capiatur vel impriſonetur, &c. niſi per legale 
judicium parium ſuorum vel per legem tertz, therefoze ſhall not be taken oz im⸗ 
pꝛiſoned upon a bare ſuggeſtion, and ſee 24 E. 3. Br. Com: 3. where a Com 
miſſion iTned to take all which were ſuſpected notoztouſly foz Felonies and 
Treſpaſſes,althotgh they are not endicted and the ſame was holden againſt the 
Law, and therefoze it was revoked, and ſee the ®tatnte of 5 E. 4. 9. 25 E. 
4. 13. 28 E. 4 13. 28 E. 3. 3. 37 B. 3. 19. & 42 E. 3. 3. 2. To be a Iv 
ſtice of Peace doth not lye in Pꝛeſcription. Foz one Juſtice of Peace 
was  befoze the Statnte of x E. 3. and then the Commencement 
being known; pzeſcription tannot be of it, 3. Avmit; that the Payoz was a 
Juſtice of Peate, pet he cannot determine any thing out of the Seſſions, 4. 
the Pzeſcription'ts, that the Papo might fend toꝛ him, and doth not ſay with- 
in the City, and it ſhall be an unreaſonable Pzeſcziptton to ſay. that the Maya 
mint ſend lug hum in ſuch Taſe, in any ptace within England, 5. It is not 
they of Salisbury have a o as they might be enabled to 
preſcribe, 6; Che wounding is not anſwered, foz moliter injicere manus tans 
nat be taken tos a wounding, it may well anſwer the battery, &c. Fleetwood 
Recoader of London, it the Statute of Magna charta ſhonld be obſerved, no 
Fellon is duly hundled at Newgate, and here we have not pleaded by way of 
Pzeſcription, but of uſage, conſuetudo and uſage are all one, and afterwarys 
Judgement was given foz the Plaintiffs, foz the Plea in Bar was holden tg 


be naught, becauſe the wounding is not anſwered ; and the Cuſtome is foo ge ⸗ . 


nerall, and alſo foz the fourth exception. 
Paſch, 30. Eus. In the Kings Bench. 
CXLI V. Sir Jiu, Ceſars Caſe, 


Leetwood came to the Bar and ſhewed that Julius Cæſar Judge of the Ads 

miralty had libelled agatnſt the Þficer of the Mayor of London, Symon 
Nicholas, fa meaſuring of Toales at Wiggins Key, in the Pariſh of Saint 
Dunſtan inthe Eaſt, and it was upon the Thames, and pꝛaved a pꝛohibition 
becauſe ſuch meaſuring of Coals had alwayes appertained to the ÞPayoz of 
London; foz the Statute of 28 H.8. 15. gave Juriſdiction to the Admiralty in 
caſe” of robbery. and murder: And that p2ohibition was grounded up» 
on the Statutes of 13. & 13 R. 2. 2 H. 4. 11. Aud it was ſaid, that this 
meaſuring whereof, &c. was in the body of the County; And note, that the 
ſaid Julius Caſar, being Judge of the Admiralty had put in this Bill, ex offico 
judicis, upon which it was ſaid by Wray Juſtice, that it was hard that he 
ſhould be both Plaintiff and Judge, and that his Juriſdiction ſhould be tryed 
befoze himſelfe, andafterwarys, it was moved by Egerton Solititoꝛ, who ſaid 
be had ſpoken with the Lozd Admirall who told him that the Papoz of Lon: 
don uſed to take a Fine fo2 meafurage, and had made an office of it, and t 
he conceived, the ſame is extoꝛtion, and being made upon the water, he cons 
tei ved he is puniſhable in this Court, foz by the ſame reaſon , the Papaz 
might take a Fine fzthe meafuring ef Cone, Cloathes, &c. Wray and 
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tanie an Indiament to be dzawn, &c. Coke npon the 
4 14. 27 H. 8. 3. Fitz. 115. It appeareth, that ii one come voluntari- 


erer 


Ll CO 


Jerom and Knights. | 107 
Caſe. f 
Candy Juſtice , if it be ertoztion in the Þayoz, there is no remedy fo2 it in 


the Court of Avmiralty ; But in the Kings Court. Gawdy ; Nt hall be re⸗ 
dzeſſed here in a quo watranto. a 


— ————— —Uä—P 


Paſch, 30 Eliz. in the Kings Bench. 


Toe Towne of Green in Suſſex was amerced fozthe eſcape of a Felon, and g ene. 
I Fe A Amorcemetit was grounded upon an inc f lan taken lader the þ 
Cozoner, by whom the eſcape was. found, and it was moved foz the Towne, xc... 
that here is not any ſuch eſca pe found, foz which the Towne ought to be amer⸗ 

ted, fo2 it is found, that he ho eſcaped, 10. die January, 30. Elz. circa ho- 

ram quartam poſt meridiem, with a Pitchfozck moztally truck one A, which 

Aof the ſaid troak dyed at eight in the Evening of the ſame pay, aid that then 

other eſcaped, foz which eſcape being made in the Night, the Cone iy 

Law ought not to be amerced, foz it is not Fellony, untill the party dyeth, 

ſee 11 H. 4. and Coles Caſe, Paſch. 23. Eliz. 401. Aud therefoze-the 
Tewne noz any other was chargeable with the offendoz befoze that the party 

was dead. Wray, it ſhould be hard, that the Towne ſhould be amerccy upon 

this matter, foz although the Towne in diſcretion. might have ſtayed the 

offend oz befuze the death of the party, vet it is not bound ſo to doe: And the 

Court took time to avviſe of the Caſe, | 


| Paſch. 30. Eliz. In the Kings Bench. | 
CXLV I. JeromendKaights G % 


Ton Jerom bzought an Action upon the Caſe in the ngture of Conſpiracy a 
Iraker ache, and declared, tat the fav Koig 1 
the Plaintiff to be endicted of Felony, and to be arrayned upon it, and that 


the was legitim o modo acquietat. &c. And the Caſe was, that the Defenvant 
came into the Court where the Sefions was holden, and com pla ined of the 
Plaintif foz the ſaid Felony, fo2 which the Juſtices — to 
0 27 . . 12. 


into the Court and diſcover Felonies, and it be true which he ſaith, oz if he 
come in Court and dzawan Indiament by the command of the Auſtices, oz if 
he be hound by oꝛdet of Law, to cauſe the party to de Andiac d, o2 to give in & 
vidence although he doe it falſely, yet he ſhall not be puniſhed loz the ſame in 
Conſpiracy, oʒ in an Action upon the Caſe ; But if he come gratis with ma ⸗ 
lice in him befoze, and maliciouſly and falſefly cauſe the party ta be Indiced, 
ſo as fatſity and malice. are the ground of it, &c, it is otherwiſe; Gawdy 
Juice, how ſhall it be tryed, if he doth it with malice oz not / Coke, malice 
may be enquired of,foz malice makes the difference betwirt Murder and Pan- 
langhter ; and in ſuch caſe it is to be enquired, and here he came into doe the 
lame without Pꝛoceſs 0z coerſion in Law, But if he will ſafely dog ſuch of- 
fice, his direc courſe is to come to a Juſtice of Peace, and to ſhew to him, that 
his goods are ſtolen, and that he doth ſuſpect ſuch a one, and then 8 
tion he all be bound to come and give in Evidence againf the party, &c. 
in ſach caſe although that his Evidence be falſe. yet he is not puniſhable : At 
ancther day, it was ſaid by Coke in the ſame caſe, ut ſupra, if a man be bound 
to give Evidence againſt any perſon, although he give falſe E vidence, no 
Adion lyeth : Alſo if one come into Court gratis, and diſcloſeth a Felony, and 
Tvidence if no malice pꝛoceed againſt the party, it is not puni 
and here foze-thought malice is alleadged, and put in the Declaration, to 
which the Defendant hath pleaded net guilty; And now he is fouad guilty. 


| Sex the Statute of Weſtminſter, 2. Cap. 12. Si inveniatur per ifquiſitionem, 
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198 Ferrer: 
Caſe. 


quod aliquis fic sor per mulitiam, &c, Wray Auſttce, it hauld be hard 
tu charge one with this Aion, where he hath bis goods ſtolen from him, 
therefoze cauſeth an Indiameut to be dz nun againſt one wha he ſuſpects of 
hos bed on be found guilty, who ſhould be punithep foꝛ it, foz many Palefactozs 
anving that the mig or gn Ag unt them be fall and pꝛegnant, in fas 


an de- your oe ery, whereas Ne-. N 
| Na OB tur pre 8 than acquittali of grare . x acl, 
ſpiracy le. FN TRE frich perfon had tiſed any woꝛds of mal W D 


the caſe would have layen : And afterw:rvs Judgement 
M47) grmany, Trin. 27. Eliz. 750. Rarford, and afterwards a JOE 
wis 5 Fe 29, Eliz. Kor 669. In the Dztginall Action the 
2 aid Dec were that the | malitioſe intendens queren- 
tem in nomine, vita, fama, & bonis quandam Billam Indictamen- 
ri ſeribi fecit & eam Ties & ibidem falſe de poſuit om- 
. matter of cy, ii the 
not the office of a witneffe, but 
Sis 
ce, 21 E. 3. 17. Mone ton 
another, 7 de pzocures himfetfe to be one of the J 
* not excuſe his malice befoze-Gawdy, if the 
to pzoceed againſt the party upon any gvod 
age node Mah 


and Declaration are all . 
W 


Paſch. 30. El. in the Kings Bench. 
CXLVITI. Ferrers cue. 


Hunke ry Ferrers 'bzought an Action upon the cafe, und declared, that he 
isfeiſed of an ancient meſuage in the Town vf Tamworth, and that he 
Preſcription. And all his Anceſtozs, whole heire he is, otoners of the Þenage, Kc. have uled 
time out wa toeren Herdells, in aperts platea'of Tamworth, jurta 
Meſſuzgium predict. every Market day, to make Penns there fo Sheep, and 
that he, dc. have uſed fo; ſuch perming of ee there to take di verſe ſums 
of money of fuch perſons who would Penn their Sheep there, and further de⸗ 
clared, that the Deferwant had byoken anv-pulev vown his Vervets, per quod 
ſuum inde amifre ; And upon this Declaration, Godfrey did demur 
Law, T. the Plaintiff hath not ſhewed in his Declaration, ſpecialty where 
hath nſed fo erect his Pervells, bat generally, in aperta platea, without 
N his own Land, v3 in the L. and of another; if in the Land of another, 
it is no good title, ton although fhat thoſe who fich in the Sea may pꝛeſcribe to 
„ the Dea, tohange their Nets to day after 
they have and that is thꝛdugh the whole County of Kent. 8 E. 4+ 
for totes — is fo2 the common Wealth, but the ſame is not ſo here, 
but only tos a pzrvate gatne, alſo no pzefcription is good, but where ſome p30 
fit comes to him who-pzeſcrives foz it, which ſee in the cafe of the Abbot of 
Buckfaſt, #r E. 4. 4. 21H. 7. 20. Alfo the Dectaration is, that the Plaintrff 
hath taken, diverfas denariorum ſummas, and ſee the Pzioz of Dunſcables br 
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Beverly and Bawde | 
Caſe, 4 


— 


(7H, 6:19, 19 K. 2. Aden far le Cale 51, But thecertainty if the fun 
do not appear in Declaration, ſo as the reaſanable neſſe of the cus ome 


— 
— 


the | cannot be 
,AS 42 E. 3+ 24- Lreſpaſſe upon the caſe againſt a Hiller, and 
— Plalatif ud te Ori tt ihe laid Pall without Dail, and tht he font 
is cone to the ſaip ill to be griaded, and there the Pefenpant came and 
ook two Bulhels of his ſaid cane; And the Mzit was upon the 


—— 
lunetimes tin pence, as the parties coulo agree : And as to the exteption'of | 
vi armis, the ſame is nat mateciall, foz the Plaintiff vath not rebve upou the 
pulling down of the Perdetls ouly, but upon the loſe of the wony allo, 
he ſwould have had if the Defendant had not bzcken his Yerdells : 
warps Judgement was given foz the Plaintiff. 


, 


Paſch, 30. Ai. In che Wings Beach. 
C.XL VII. Beverly Bandes Caſe. 
a Mzit of Erroztoreverſe an 


Duflawry 
at the ſuit of one Bades. and ſhewed, that he was 


22 
E 4. Treſpaſſe in two Townes A and B. The Defendant as to & lead, 
there was no ſuch Town, and as to B pleaded another plea, Now the whole 
Inqueſt ſhall come out of B; foz the Inqueſt in one Town may try any thing 


within the lame County, which ſee Fitz. Viſne, 27. 22 E 4. 4. And here in our 
caſe the Iſſue ts,if Humby Magna be as well known by the name of Humby.gn- 
ly, as by thename of Humby Magna, And therefoze the ſame may 

eyed dy Inqueſt ont of the Lown of Humby Magna. But by Wray Inftice, 
this Iſſue doth amount to no futh Tawn)faz the percloſe of the plea is, and nv 
Humby without addition, and the book cited out of 22 E 4. is not red, yy 


$ 4 
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I Cibel and Hills 
* ? Cale. 


is only the opinion of Brian. Andaſterwarvs it was awarded, that the tt pal 
was well: Another matter waz objected, becauſe it is not ſhewed in the dd zit 
of Erroz, betwixt what parties the-firſt d zit vid depend, foz otherwiſe how 
can the Plaintiff in the zit of Er203 have aScire facias ad audiendum Erro- 

i none be named in the l zit of Erro2 againt whom it shall Ine. And 
| affirmen;that upon ſearch of Pꝛeſidents it was both wayes, ſo as it 
is at the pleaſure of the Platatfiff to do it oz not. And Kemp Secondary 
ſhewed divers Pzeſidents to that pur poſe: And afterwards the Dut-lawzy 
was reverſed: 


Paſch. 30. Eliz, In the Common Pleas. 
CX LIX. Cibel d Hills Caſe, 
Leaſe was made of a certain Youſe and Land rendzing Rent , and ano- 


challenged,and 
— File 


Defendants 


the other ſive it was ſaid , that the. Leſoz had reſerved to himſelf the Bzicks 

and Tyles afozeſaid, which in truth were there ready made at the time of the 

Leaſe made, and that he did not untile the Bzick-kill houſe, but that it fell by 

tempeſt , and ſo the Plaintiff did nothing but came upon the Land to carry as 

way his ow: goods: ie. Any aoto the rs cence, which pur th | 
and 


repairation of the houſe. And as to the Extra tenet, which is the 
aun the palleinn + Bar as ts th UT print, e to the Conrt; tha 
ſpenſion of QUIWEeD the p ion: as to | | 
— encry it is not material if the Plaintiff continued his poſCeion there oz not, foz if 
vpon part of nee he deth any thing which amounts to an Entry, although that he depart 
the Land, pzelently, vet the peſeſſion is in him ſufficient toſuſpend the 
hall ve ſaid, extra tenere, the Defendant the Lefſee , untill 
Ac which doth amount to a Re-entry. And afterwards 
e was gi ven in Cvidente on the Plaintiffs part, that 
put in his Cattel in the Feild where the Bꝛick⸗ kill was , and 
did eſtray into the place where the Defendant had ſuppoſed that the 
had eutred. And by Anderſon Juſtice, the ſame is not any 
vive the Rent , becauſe they wers not put into the ſame place by the Leſſee 
himſelf , but went there of their own accozd. And fach alſo was 
of Juſtice Periam. 


C L* Paſeh, 30. Ela. in the Common Pleas. . 


ſelf foz life, and afterwards to the uſe of his don in tail, the Remainder to 
the right Yeires of the Father: The Father levyed a Fine with pzoclamati- 
ons and dyed. It was moved by Fenner, if any eftate plies be tho Wane 


Stafford: Samford and Wards Stampe and Hutchins 111 
Caſe. Caſe. Caſe. 


Covenant, ſoꝛ it is not a diſtantinuance, and ſo nothing paſſed but during 

ute, and all the eſtates which are to begin after his death are void. An- 
derſon the eſtate paſſethj until. c. and he cited the caſe of one Pitts, hexe it 
was ad judge d, that if Tenant in tail of an Advowſon in grofe grant the ſame 
in Fee, and an Anceſto2 collateral releaſeth with warranty and dyeth: That 
the (ame is a goon Barre foz ever. | 


Paſch. 30. Elix. in the Common Pleas. 
CLI. Staffords Caſe. 


caſe was, that the Parſon of the Church of B did libel in the Ecelefi- 

aſtical Court foz the Tyth-milk of eight Kine depaſturing within ſuch a 9 
Feild within his Pariſh: The Defendant ſaid, that he and all thoſe, &c. had f 2 ** 
uſed time out of mind. c. to pay every year a certain ſum of mon to the Par- © 
ſon,&c.foz the tythes of the ſame ferld ; which plea the Judges of the EccteGS- 
aſtical Court would not allow, and therefoze the party had now a P3ohibition 
and an Injunction againſt the Jadges,Doctozs, Pzoctozs,8&c, And afterwards 
the ſame Parſon libelled again foz the ſame Tythes againſt the ſame Pariſht- 
oner ; and in both Libels there was no differente, but that in the later Libel 
it was foz a leſſe number of Kiae , and now the Pariſhioner upon this mat- 
ter pzayed an Attachment upon the Pzohibition, which was granted unto 
wy" fo; otherwils a Pzohibition ſhould be granted fo no pur- 
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Paſab. 30. Eli. in the Common Pleas. 
247 


CLII, Samford and Wards Caſe. 171 1 . 
d bzonght Kaviſhment of Ward againſt Ward, and caunted 
within 


03 of the Anfant,whoſe Yeir he is.was U — 


the lame of the Biſhop of Wincheſter in @ocage, and dyev,hts 


lame is joyned : And the Court was 
holden in @ocage, it is not material if 
de holden in Socage. 


Paſch. 30. Elia. in the Common Pleas. 
CLIII. Stampe 22d Hutchins Caſe. 


Te? Caſe was, the Dbligoz makes his Erecutozs and dyeth ; the Exetu⸗ 
toꝛs become bounden to the Dbligee foz the payment of the ſaid debt, and 
the Obligee doth deliver back the Obligation of the Teſtatdz to them; : apd. 
rwards another Creditoz of the Teſtatq; ſnes the Txecatins, — 
that they have fully adminiſtred, upon they are at illne , ns te fd, 
el pecia 
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112 


4 Brarts 
Caſe. 


Adminiſtrari- 
Aﬀers. 


by 
tra- 


eſpecial matter was found by vertid. And by Shucleworch and Walmeſley : 
he Jury hau: found fvz the Plaintiff, and that the Defendants have not ful- 
ty adminiſtred : And yet they agreed the caſe of 20 H 57. 2. The Erecutozs 
paying Debt with their «wn goods,they may 
retain ſo much of the goods of the Teſtatoz , but chat caſe is not like to this, 
to here the Erecutozs have not made any payment oz ſatisfaction of the Debt, 
nez disburſed any money,8&c. noz other things, but only have made an Dbliga- 
tion, ta pay a ſum of money at a day to come, befoze which day it may happen 
that tie Sbligativn be cancelled oz releaſed ; but it may moze fitly be compa- 
red to the caſe 27 H 8. 6. where an Erecutoz had compounded with a Credi- 
tat bf the Teſtatoz foz the payment of twenty pounds foz a debt of fozty 
„and had an Acquittance teſtifying the payment of the fozty pounds, 
it was holden,that the other twenty pounds | 
this making of an Dbligation by Erecutozs, ( although the Dbligation, in 
which the Teftatoz was bounden , be delivered to the Erecutozs and cancel- 
led) is not any adminiſtration noz payment of the ſaid debt due: 0 if the 
Executoꝛs pledge the goods foz the payment of ſuch a debt, yet they ſhall be ac 
counted ATets until payment be made, which Periam denyed And Periam 
and all the other Juſtices held clearly, that if in ſuch caſe the Executas make 
a ſufficient Obligation to the Crevitoz of the Teſtatsz , and ſufficiently dil 


charge the Teftatoz without fraud oz cobin, that they may retain the goovs of 
the Teftatoz foz ſo much: and the goods retained be ſaid Aﬀets ; 
And this caſe is all one with the caſe 20 H 7. p have diſcharged 
the Teſtataꝝ, and the Erecutozs do remain charged ſame to the Cre- 
ditoz,and it is ſo fully adminiftred , as if the Erecutozs had expzefly paid the 
debt, And it is not like to the caſe of 27 H $8. there, al 
though they have diſcharged the Teftatoz , yet they have them- 
ſelves, otherwiſe it is in the pʒincipal caſe ; and appotnt- 
ed, ulteriorem diem, ſoʒ the payment of the ſaid not materi⸗ 
al : But the Lozd Anderſon conceived, that if the deliver unto 


Fotniedon. 


the Executoꝛs the Obligation as an Acquittance oz diſcharge, 
ration thereof N the ſame is not any 
tion as to the ſaid debt. And by ſome of the @erjeants , It the 
good to pode fully apminiftced,then Executoꝛs in ſuch caſe may 
ligation to pay the debt tozty yeares after, and ſo defraud the other C 


ö 
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Alets in dis hands. Anderſon, If he ts whom the Te ſtatoꝛ was endebted 
in twente pounds, be endebted to the Executoꝛs in ſo much, and the Erecatos 
in ſatisfaction of the debt of the Meftafoz, releaſeth his debt, the 
pzoperty ſhall be altered pzeſently of the whole goods in the hands of the Er- 
ecutozs, ſo where the Debtoz makes the Creditoꝛ his Erecutoz, And Judge- 
meat was given foz the Erecutozs. 


Pauſch, 30 Eliz. in the common Pleas, 
CLIV. Beares Ceſc. 
Or Ee wes eng by — Newer, James Beare, 


and John Beate of Lands in Gavel-kind; and the Warranty of their 
Anceſtoz was pleaded againſt them in a 


| 


SSS 
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Vaſe and Edwards Stone and Withypolls 113 
. Caſe. Caſe. 


If Alets by diſcent. And it was found by ſpecial verdia, that Thomas, Fa- 
ther of the De mandants, was ſeiſed in Fee of the Lands ſuppoſed to be diſcen- 
ded to the De mandants, being of the nature of Gavel kind ; and deviſed the 
lame to the Demandants, being his Yetres,by the cuſtom, and to their Yeires Deviſe or 
equally to be divided amongſt them: And if the Demandants ſhall be actoun⸗- Lands in 
ted to be in o? the Lands by diſcent, oꝛ deviſe,was the foz if by deviſe, Oel -· kind 
then they ſhall not be Aſets: Anderſon, Letus c the deviſe by it ſelf 
without the woꝛds ( equally to be divided amongſt them.) And A conceive, 
that they (hall be in by the deviſe, foz they are now Joyntenants, and the ſar 
vivo; ſhall have the whole, whereas if the Lands ſhall be holden in Law to 
have viſcended, they ſhould be Partenets, and ſo as it were Tenants in com- 
mon. And although the woꝛds ſubſequents equally amongſt them to be vdivi- 
ved makes them Tenants in common, yet that deth not amend the matter 
and ſo alſo was the opinion of Windham and Rhodes Juſtices. 


Paſch. 30. Elis. in the Kings Bench. 


0 CLV. Naſh and Edwards caſe. 


— firmæ by Naſh againſt Edwards, it was 
dia, that one Dover Anceſto; of the Plaintiſt, whole Heir he 

of certain Lands holden in Socage, deviſed the ſame | 
ters; And a ſtranger being pzeſent recited to the 


© 


: 


his Mill, and he did affirm them. And afterwarvs the the 

ſaid wozys in w2iting foz his own remembzance . but did to the 

Deviſoz,who afterwarvs dyed. And it was moved , At being re- 

vuced in wziting, modo & forma, be good oz not. Spurling conceived that nut, 

foz th intends a Will in wziting , bat not (ach waiting as here pu ie; 
paivity oz direction of the Deviſoz , and it is not like to the caſe of x 

Brown and Sackvill, 5 Ma. Dyer 37. Foz the Notes were by the 


I 


commandment of the Deviſoz, bat here it doth not appear 
the Deviſoz was, that the deviſe ſhould be put in waiting ; 
Law are favoured, as the caſe in the Chancery was, that 
deviſed certain Lands to his Wife , and the Scrivener 

head a condition , ſcil. (that the ſhould be chaſt ) which was viſal 
the Doviſo2 himſelf, fo2 which after his death. the condition, a it 

put in wziting, was void. And by the whole Court the deviſe is And 

by Wray, i he apponit A to wzite his Mill, and it is wzitten by B, it is void; 
but if after he had wꝛitten the Will if he had read it to the Deviſoz , and he 

had confirmed it, it had been a. good Mill, which Gawdy granted 
= afterwards Judgement wis given, that the Plaintiff would re- 

tober. 


Trin. 30. El x. Rot. 771. In the Kings Bench. 
Stone and Withypolls Caſe, 


_ bought an Adiou upon the Caſe againſt Dorothy Withypoll the 
recutrir of W. Wichypoll her Yusband, and declared that where her ſaid 
Yusband fo2 certaine yeards of Uelvet of the value of fourteen yarvs, & pro 
dverſis alijs mercimonijs, wis endebted to the Plaintiff in the ſum of ninety 
two pounds, and made the Defendant his Executrix and dyed, that after his 
death he came to the Defendant, and demanded of her the laid debt, who gave. 
to him ſuch anſwer, fozbeare me untill Michaelmas,and then J will pay it you, 

2 03 


feiere and d fh 
Caſe 


Aſtumpſit. 


was not al 
dos pe 
Ei rs 
| -if not, 
: the 


| Senn the pzice doth not appear, the Chancelloz himſelſe would not give 


02 i put you in ſufficient ſecurity loꝛ the true payment thereof : And declared 
— 5 that at Michaelmas atozeſaid. the Defendant did not pay, noz hath 
andſhewed a requeſt, to which the Defendant ſaid, that 


ſaid/ Teftatoz at the time of the (aid Contraes t the Uelvets and other 
1 And upon that Bar the Plainttff did demur in 


Plaintiff,,as A conceive theſe Contr ads made 


Egerton folicitoz,foz the 
by the Plaintiff are not meer lx void, ſo that it an Acion ol Debt, oʒ upon the 


Cate, had been bꝛought againſt the Teſtatozhimſelfe, he could not have plea⸗ 
ded upon the matter — 6: * — 92, — but he 
toa ſpetiall pleading, andtherefoze a good 
— — 2 the Teſtatoz at his full age had aſſumed to 
pay the debt, that that pzouniſe: would have boimd him, 9. Eliz. it was the Caſe 
of the Lo2d Grey, his Father was endebted to diverſe Mert hants upon ſimple 
Contracs, and dyed ſeiſed of viverſe Lands which diſcended to his Son and 
1255 who anſwerey 


fit of the Defendant, 


Us ts theCait ofthe Thancory, the any good conſideration, 
fo2 there is nat any matter in the Cale, which gives cauſe of fnit in Chancery; 
fo2 they will not ozder a matter there which is dire aly againft a Rule and 
— the common Law. As if a Feme Covert be bound, &c. and 

igeebziag her into the Thancery, and if a man threaten me, that if J will 
et pr to bim to eee fur rae in he Chancery, par tohich A pw 
miſe to pay it him, no Action will lye : And an Infant is not chargeable ups. 
on any contra, but fo2 his meat. vzink, and neceſary Apparell, 19 E. 3. % 
And in Debt upon ſuch neceſſary Contract, the Plaintiff cught to detlam 

pee Ta fpectally, ſo as the whole certainty may appear upon which the Court may 

judge, if the expenſe were neceCary and convenient oz not, and upon the rev 
fonablenelle of the pzice, foz otherwiſe, if the neceCity of the thing, and reaſow 


remedy, og recompence to the party, Wray Juftice conceived, that the 
would not lye, foz the contra was void, and the Infant in an Acton 
— him it may plead, Nihil debet: And if an Infant ſell goods fo) 
money and not deliver them, but the Uendee takes them, be is a Trel⸗ 
paſſoz, but if the Infant had been bounden in an Obligation with a ſurety, and 
afterwards at his full age he in conſideration thereof pꝛomiſeth to keep his 
ſurety harmleſle, but upon that pzomiſe an Action lyeth, fo2 the Infant caw 
not plead non eſt factum, which ſee Mich. 28. and 29. Eliz. in the Caſe of ons 
Edmunds : And afterwards it was adjudged agaiaft the Plaintiff, 


Trim. 30. Elzz, Rot 8 42, In the Kings Bench. 
CLVII. Charnock and Worſleys Caſc. 


Harnock and his Wife bzought a Wit of Erro2 againſt Worſley, the 

Caſe was that the Yusband and Wife, the Wife being within age levy 

ed a Fine, and the Wife upon inſpection was adjndged within age, and it ”y 
mo 
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cage and Paxlins 


s 


Caſe. 
bed, if the Fine ſhouldbe utterip reverſed, dp as t6 the Write only, rl 
ſhould ſtand againſt and by Godfrey ' Book of 50 E. 3.6. 


ſaid by Chandiſh; that where fy Fine is reverſed, 
| a 
the ſhall not have execution till after the death of the YuSband ; 
and Atkinſon, a Fine * 5 _ 
like to a Feoffment made by them, foz in Feoffkmont 

"eth krom the Pu5band, but in caſe of a Fine all paleth ant of th 
Connſee is in by her only, and Atkinſon ſhewed a Pzeſedent in 2 
4- where the Fine was reverſed foz the whole, and alſo eſident, 
5. b. H. 8. Roc. 26. A Fine levyed betwirt Richard Elie , and N. 
Ford, and Jace his Wife Defozceants, the Wife being age, and Judg⸗ 
ment was given, quod finis predict. adnulletur, & pro nullo penitus habeatur, 
andthat the Husband and wife ſhould be reſtozed; and therenpon a M zit iffu- 
ety the Cuſtos Brevium, to bzing into Court the Foot of the Fine, and it was 
tancelled in Court, Wray, this is a ſtrong pꝛeſe and we 
not varie from it, if other Pzeſidents are not contrary. Ga (who was 
ſame day made Juſtice) the Fine cannot be reverſed as to one, and tand as 
tothe other, and reſembled it to the Caſe of Littleton 1 50, where Land is gi⸗ 
den to Husband and Wife in faite befoze coverture, and the Yusband aliens, 
andtakes back an eſtate to him and his Wife foz their lives, they both are re- 
mittey, foz the Wife cannot be temitted if the Yusband be not remitted; 
Anda Preſedent was cited to the contrary, 7. Eliz. where the Caſe 


— 


and Wife levyed a Fine, the Yusband dyed, the W 
age the Wife took another N and they bꝛought 
tis, and the Wife by inſ 
led as to the Wife and her Veirs : 


F 
. a A. umillime „rc. 

hee the Book of Entries 278. Alſo the purcloſe of the W zit is, ad damnum ip- 
and the Wife,,where:s the Wife only hath — 

asto the Fine it ſelfe, he conceived, that it ſhould be reverſed but as to 
the Wife, as il a man of full age, and a man within age, levy a Fine, ina 


* = 


nt et £rroz bzaotight, the Fine ſhall be reverſed, as to the Anfant only, and 


fall ſtand againſt the other, and he cited the Caſe of the Lozd Mountjey, 14. 
Eliz. Where a man ſeiſed in the right of his Wife acknowledged a Statute, 
and afterwards he and his vA ffe levyed a Fine, and he ſaid that during the 
life of the Yusband, the Conuſce of the Fine ſhould hold the Land charged 
with the @tatute : Alſo in the Pzeſedent of 2 H. 4. the Judgement is, that 
propter hunc & alios errores, the Fine ſhould be reverſed, and J conceive that 
another Erro was in the ſaid Mit, foz which the Fine might be 1 
all, vn. the Fine was le vyed of two parts of the Mannoz of D. without 
ing in tres partes dividend. And ſee that where two parts are demanded in u 
Wait, the M zit hall ſay ſo, Breif 244. Coke contrary, and as fo the laſt mat- 
er I confefſe the Law is ſo in a W2it, but not in a Fine, foz the ſame is but 
a Conveyance, foz if J be ſeiſed of a Banncz, and J grant to you two parts of 
the ſaid Pannoz, it is clear, it ſhall be intended in thzee parts to be devided, 
And as to the pzincipall matter J conceive, when the Fine is levyed by the 
Yusband and Wife, it Call be intended that the Land whereof, &c. is 
the Inheritance of the Wife, if the contrary be not ſhewed, and therefoze ik 
the party will have an eſpeciall Reverſall, he ought to ſhew the ſpeciall mat ⸗ 
ter, as in Engliſhes Caſe : A Fine was levyed by Tenant foz life, and be in 
the reverſion being within age, bzingeth a Nit of Erroz, now the Fine ſhall 
be reverſedas to him in the Reverſion, but not as to the Tenant foz life, but 
here it ſhall be intended the Inheritance of the Wife, and that the Þugband. 
hath nothing bat in the right of his d ife, and therefoze ſher ſhalt be reffozey 
to the whole, foz nothing paſſeth from the Pusband, but he is named with his 
N 2 Wife 
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otherwiſe, 


Fine 
15 
alſo we cannot by this Neverſall, make the Conuſce to have a particular 
eſtate during the life of the Wife : And therefoze the Fine is to be reverſe 


as void foz the whole to the Conuſee. 
Trin. 30. Elx. inthe Kings Bench, 


CLVIII. Cage «ud Paxlins Caſe. 


iel Cage bzenght an Aion of Treſpaſſe againg Thomas Paxlin fy 
eſpaſſe done in a Cloſe of du cod, called the Frith- Cloſe, and in the 
Parke, and foz taking of certain Loads of Mod: The Deſendant pleaded, 
that the Earle of Oxford was ſeiſed of the Pannoz of W. of which the place 
where, &c. is parcell, and leaſed the ſame to JS tos yeares, ercepting all 
Woods, great Trees, Timber-trees; and Tinder-woods, c. And wo 
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dhe Lelſee, ſo as he map take Fire · boot | 
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h. Cloſe, and cut the Wood there fo2 tte boat, as it was lawfuib foz him Leaſe of 
to doe, &c. And note, that after the Leaſe afozeſaid, the ſaid Earle had aſſu⸗ Lands 


ted with the Leſſee and his Allignes, that he might rand Fire» 
boot, ſuper dicta premiſſa, and further, that the (aid IS aCigned his 
and that he came tv the ſaid Cloſe called tve 


4 


Inheritanc Lein And it was bp ig the w. 
Go ty, that the Köder cannok fake Fife inthe Gly Coe, tothe te 
xc. is excepted, and was never vemiſed, and by the exception of | 


the 
ſdile thereof is excepted : See 46 E. 3. 22. Atraſedfoz life certain Lands tes 


ſerving the great wood, by that the ſoite alſo is reſerved, vi. 33 H. 8. to Re» 
ſervation, 39. 28 UH. 8. 13; And by the words of the C 


Sac e ce eee 5 rem a rer ge x ren 
pike of the Lands demiſed, fo2 pramiſla here is a: 
ard he cited the Caſe nivved by Mountaine cheif 4. E. 6. in Plowden, 


gham, 66, A. | B. a 


E. 6 
unto 


venanf i Ag 21 H. 7. 30. A. leafeth wnto life, 
Indenture of leaſe, that he ſhall de difpuniſhed of W 
d by way of Covenant, yet it is a good matter ing 
d: And afterwards Judgement was given foz the Plaintif,as to that 
Cloſe of wood called Frith-Cloſe; but as to the Parke, foz the Defendant, foz 
the Frith-Cloſe was all excepted, ſcil. the wood and the (otle 2 And theſe wozvps, 
ſuper præmiſſa, ſhall be intended ſuch things which were demiſed, and na o⸗ 
ther, and by this Covenant, the Leſſee hath power to take the wood upon the 
other Lands, although that the be excepted, fc the ſoile was demiſed and 
he ſhall not be puniſhed in Treſpaſſe, and put to his remedy, by Action of Cos 
venant againft the V-eſo2 : And by Wray, there is not anp colour againſt the 
Plaintiff to; the Frith Cloſe, if not that the Defendant had averred, that there 
ts not any wood upon the other Lands not excepted but demiſed; And this 
wozd, Præmiſſa, dothj not ertend by conſtruction to this mentioned befoze, be⸗ 
mg excepted, but only to the things denuſed. 


Mich, 


118 Rivers and Riverts | Wheeler and Twogoods 
Caſe. Cale. 
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* Tris. 30. El. In the Kings Bench. 
CLIX. Rivett and Rivetts Caſe. 


Duns Rivett bzoucht an Adion upon the Caſe againſt George Riyetr; 
declared , that where it was d to the Delendant, that one R 
made his Mill, and by the ſame deviſed certain Legacies to the Defendant, 


have ſhewed 
caſe wt Elz. repozted by Bendloe. 


f afterwards A pzomiled to B, that in conſideration the ſaid A 
3 | 
2 —— . — 


| Requeſt. 


Trin. 30. Em. In the Kings Bench. 
C XL. Wheeler and Twogoods Caſe. 


8 fee bzonght an Ejectione firmæ againſt Twogood,and it was found 
by ſpecial verdia, that the Earl of Oxford was ſciſed of the Bannaz of 
Hornely,tn which were divers Copy-holvs :. And that the ſaid Earl leaſed the 
ſaid Bannoz fo one Heywood foz one and twenty yeares , to begin two peares 
after. Except all caſualties and paofits of Courts, which ſeverally did got 
palle the value of fir ſhillings eight pence. And afterwards the Earl bars 
gained and ſold the Reverſton fo Anthony Cage: And afterwards a compo⸗ 
ſition was made betwirt Anthony Cage and the Leſſce , by which the Lefſee 
did grant and covenant to 4 with the laid A Cage, that he would permit the ſaid 
Anthony Cage peaceably to hold the Courts and to take the pꝛofits to his own 
uſe,Proviſo,that the ſaid Leſſee ſhould have the Rents of the Copp-holders and 
Free-holders : And afterwards the Leſſee granted over his Intereſt in - 
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Stretton and Tay- ' The p againſt Lewy, irc 
5 lors Cale. 3 e others. 9 
faid Term. It was moved by Towfe, that by this Exception the Court Ba, 
ron ts not excepted noz feverey from'the Bannoz,noz deffroyed, foz it is inti⸗ 
dent to the Pannoz, und this Covenant bettvirt the Leſſee and Anthony Cage Covenane + 
amoumts fo a grant of the Court to Anthony Cage. wee 4484; Fitz, Mart. amounts to 8 
hots de Hits 144. und 29 E 3, Butr. 280. and ter 37 H8. and 1 E G. Be, © 
Leaſes 60. That where 1 $ Covenants, & conceſſit to I N, that he wall 
have twenty acres of Land in B foz one and twenty veates, it is a good Leaſe, 
iu this woꝛd tone ſſit is as ſtrong as dimifit. And it was moved, that here 
the Earl teafed tea yeares to begin two yeares after , and the 'Leffee being in 
ellion, doth tontinue tt after the two years, any afterwards befoze anyen- 
the Letter aignes oper his Intereft;that the lame is nat a gd grant, 
{ only a Right: Put by whale Cont the wii Bow hatin Ke aa 
fanving the ſatv Exception: Aud it was golden allo, that the 0 
- ,- fupra) was voty , fog although that Anthony Cage hath anthazity to hoty 
" Conrts,yet it ought to be in the name of the Leſſee, 
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Trin. 30. Elin. in the Kings Bench. 
CLXI. Stretton and Taylors Cafe. & 
OTretton vio infozine againſt Taylor 1 ute of Afury: Qui f 
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tur tam pro Domina Regina, quam pro — 


0 ſeipſo: And the Nneens | 
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great conſideration, fog if 
IIS 

that the Subject 

it is not aga 
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Entry by the Attozney is not any Barre,quoad the 1 10 
de Nonſuit, ſo the Nonſuit of the Infozmer is no Barre againſt the 
And Wray ſaid , that ſuch was the opinions of Anderſon and Ga 


ces, &c. | 


Trinit. 30. Ez, in the Kings Bench. Intrat. Hill. 30. Elix. 
Rot, 10. 


CLXII. The Queen againſt Lewis, Green, and orhers, 
B Infozmation foz the Queen againſt Lewis, Green, and others: The 
1 Caſe was, A ing E 6. was ſeiſed of the Bannaz of Stepneth,and tweaty a- 
tres ot Lands in Stepneth , called Stepneth Marſh, and of another alſo ag) 
| called Stepneth Marſh, and granted unto the Load Wentworth and his Yeires 2 of tho 
the Þannoz of Stepueth in the County of Midd. Nec non mariſcam in Stepnet, ; 
appel. ftepneth March in com. prædict. nec non omnia terr. & ten. eidem 


rio five premiſſis pertinent. And if the twenty acres , tallod . 
: Cook, 
that 


March, not parcel of the ſaiv Mannoz paſſe, 83 not, was the Aueſtion 


_— = ” "© © - 2 „* 


The Queen againſt Lewis, 
Green, and others. 


that they ſhall paſſe : Mere this grant doth conſi ſt of thzee parts; 1. The 
grant of the Pannoz; 2. Nec non mariſcum in Stepneth ; 3. Nec non omnia, 
terras & tenementz dicto Manerio five præmiſſis pertinen. And by the ſecond 
clauſe theſe twenty acres ſhall paſſe, be the ſame parcel oz not, and the latter 
wo2ds cannot referre to that,foz it is certainly expꝛeſſed before. And the caſe 


latsly agreed in the Coutt of Wards betwirt Bronkor and Robotham was ci, 


ted, which was , That the King being ſeiſed of the Panngz of Sandridge and 
Newnam, parcel cf the pc Ceſſions of the Ponaftery of Saint Albans, and part 
of the Pannoz ol Newnam extended into the Pariſh of Sandridge, and the King 


granted the Pannoz of Sandrige,nec non omnia, terras & tenementa ſua in Sam- 
Fett nuper Monaſterio pertinen. nec non omnia,terras & tenementa ſua 


dicto Manerio de Sandridge pertinen. By which grant,although that the latter 
clauſe doth reſtrain it to the Pannoz of Sandridge, yet the general wo2ds of the 
ſecond clauſe hall extend to make paſſe all the whole Pannoz of Newnam, 
which extended into the Pariſh of Sandridge , anda Decree was in the ſaid 
Ccurt accozdingly. 


At another day the caſe was argued, and the caſe put to be thus. A ing E 6. 


was ſeiſen of the Pannoz of Hackney and Stepneth in the County of Midd, 
within which was a great March, called Stepneth Þarſh,parcel of the Þannoz 
of Stepneth , which the King had by exchange cf the Biſhop of London, any 
there were alſo twenty acres of Lands which were lying in Stepneth Partſh, 


and were known by the name of Stepney Parſh, late parcel of the poſſeions 


of the Pziozy of Grace, and granted unto the Lozd Wentworth and his Yeirs, 
Dominia five Maneria ſua de Hackney & Stepney , nec non mariſcos ſuos de 
Stepney in Stepney prædict. nec non omnia Maneria terras & tenem. & mariſcos 
dictis Mane tis aut cæteris premiſſis pertinen. If theſe twenty acres paſſs 
eee 
( Maneriis pertinen. doth teſtrein the generality of the firſt wozps,was 
the queſtion : And by Phillips the twenty acres doe not paſſe, foz the grant of 


by general entendment ſhall be intended to paſſe, ſcil. the great Parlh, which 
was in truth parcel of the Þanno2 of Stepney, and not the twenty acres which 
the King hath by a ſpecial title,although that, ex vi cermini, the grant may ex⸗ 


Granes of che tend unto it: Alſo the grant of the King ſhall be taken, ſecundum intentionem 


King raken 


Regis, and not in deceptionem ; and here it appeareth , that the intent of the 


| according ro hing was nat, that theſe twenty acres ſhould patſe, i. the Ring grants Mane- 


his intent. 


ria ſua & terras,and all Lands, &c. iiſdem pertinen. but it is not part of any 
thing pertinen. to thoſe twenty acres, therefoze his intent was not to paſſe 
them. Secondly, the grant is to have them as fully as the Biſhop of London 
had them, without mentioning of the Pztoz, Thirdly, as fully as the Biſhop 
had granted them to us, but the Biſhop had not granted theſe twenty acres to 
to the King. Fourthly , in the Letters Pattents the King recites the value 
of the Bannoz of Hackney and Srepney, but no value of the twenty acres, (Qux- 
re, what difference there is betwirt Stepney Parſh,q the Marſh of Stepney.) As 
to the firſt, the grant is.iiſdem & ita præmiſſis pertinen. which woꝛd pramiſls 
includes the pzemiſſes oꝛ otherwiſe ſhould be votd : Secondly, the woꝛds as the 
Biſhop had, md as amplie as we have from the Biſhop are ſurpluſage, and ni- 
hil operatur by them. And if the King had not the ſame of the Biſhop it is 
net material, but they ſhall paſſe notwithſtanding, becauſe by a ſpecial name: 
As if the King grants to me Manerium de Dale, quod a nobis nuper concelat. 
fuit, and in truth it was not concealed , pet it ſhall paſſe by his ſpecial name: 
But if the grant had been; Proviſo, that if the ſaid Pannoꝛ were concealed,&c. 
the ſame had been good, foz it is good by way of Proviſo, but not by reference. 
As fo the valuation the ſame is not material, fo2 who can reſtrein the beunty 


of the Aing. 29E 3.7, and 8. The King granted omnes Advocationes 
pertinen. 


the King ſhall be alwayes taken to a common intent: And becauſe here the 
King bath theſe £Parthes by ſeveral titles, that March only ſhall paſſe, which 
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Piers and Lever- 
ſachs Caſe. 


pertinend fo ſuch a Pzicay „ quas nuper conceſſimus patri, of the Patentee, al- 
though the King had not ever made ſuch a grant, yet it ts a good grant to the 
Sons, cauſa qua ſupra; Gawdy Juffice conceived, that the twenty acres did 
paſſe , and 


whether it were parcel 
6, 8. Dyer. A man leaſeth all his Peadows in A containing ten acres, 


whereas in truth they are twenty acres,all paſſeth,&c. And if the King grant 
the Pannoz of D to A; and further ſaith, Damus & concedimus, fo freely as 
IS dad it, and I S never had it, yet the grant is good: And as to the miſrect- 
tal of the value, the ſame is helped by the @tatate, Clench Juftice to the 
ſame intent; and the Jury hach found, that the twenty acres arg parcel of 
Stepaey - Wray to the ſame intent, againſt expꝛeſſe wozys no favour 
ſhall be given tothe King. And note , that the Parſhes pertaining to the 
unnd are in the third clagſe,ergo,the March in the letond clauſe ſhall be in⸗ 
tended a Barth in grofſe , o otherwiſe it ſhouly be idle. And afterwards 
Judgement wis given ag inſt the Queen. 


Trey, 20. £15, ln the Kings Bench. 


CL XIII. Piers and Leverſuchs Caſe In EjeRFione 
ne. 1 


Tu found by ſpecial verdid, that one Robert Leverſuch Gand father of 

Defendant , was Tenant in tail of certain Lands, whereof, &c. and 
made a Leaſe fo2 prares to one Pur. who aſſigued it over to P father of the 
Plaintiff, Robert Liverſuch died: W his on and Heir entred upon P,who 
 re-entrey. W demiſed without other wozds the Land to the ſaid P ſoz life, 

the remainder to Joan his Wife foz life, the remainder to the @on of P fog 
life with warranty, and made a Letter of Attozney therein to enter and deli- 
ber ſeifin accozdingly. P dyed befoze that the Livery was erecuted, and af- 
terwards the Attozaey made livery to Joan, W' dyed; Ed. his Son and Heir 
entred upon the W ite, che re-entred, and leaſed to the Plaintiff, who upon an 
ouſter bzvught the Aion; Heale. When P entred upon W Leverſuch the 
tine in tail,he was a vifſeiſoz , and by his death the Land deſcending to his 
Heir, the entry of W Liverſuch, the iCne in tail. was taken away: Cook cons 
trary. pP by his entry was not a viſſeiſo2,but at theEleaion of W,foz when'P 
accepted ſuch a deed from W,. it appeareth that his intent was not to enter as a 
diſCeiſoz ; and it is not found that the ſaid P had any on and Heir at the time 
of his death, and if not, then no diſcent; and there is not any viſſetfin four 
that P. expulit Leverſuch ont of the Land. And Judgement was given a- 
gain the Plaintiff. And Cook citeda Caſe which was adjudged in the 
Common Pleas , and it was the Caſe of Shipwith, Gzanv-father, Tenant in 
tail, Father and Son ; The Gzand father dyed, the Father entred and paid 
the Rent to the Lefoz, and dyed in poſſeſſion, and adjudged, that if 
was aot- any diſcent, fo2 the paying of the Rent doch explain by what 
r and ſo he ſhall net be a Difſeiſo2 but at the Tleaion of ano⸗ 
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Recital. 


Treſpaſ. 
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_ Freeehaly 1s not reduced without an Entrr. 


n upon 
ature of arvie and his Wife foz the penalty of ten pounds given by the ſaid 
c 9- (tute againſt him who was ſer bed with pꝛocels, ad teſtiſicandum. &c. and 
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ot uerae and 2 and Jour- Havithlome and 
Clerkes Caſe. dens Caſe. Harvies Caſe. 


Trin. 30 An. in the ings Bench. 
0 L Xl v. Severn and Clerkes Caſe. 


% ET GP OWNER 
ſev of certain Lands foz yeares of acertain.Term. Be godd and 
veyance he all: ;aed the ſame to 1 $, with divers Covenants, Arti 
ts in the ſaid deed contained, 2 — — Ig 
if his part. It was moved, if this recital (whereas he was) be 
en a2 Agreement within the meaning of the condition of the ſaid Db- 
{9M which was given to perfozm, xc. Gawdy conceived, that it is an a- 
bee Foz in ach 6a agree, that I am poſſeſſev of it, foz every thing 
in the deed is an Agreement, and not only that which J am bound to 
14 — As if A retite by my deed, that J am poſſeſſed of ſuch an intereſt in 
certain Land and it over by the ſame deed , and thereby covenant to 
pe all Agreements in the derd, if J be not poſſeCCev of ſach Jntereft, the 
covenant is hohen. And it was moved, if that recital be within theſe wandt 
of the condition (which are oz onght to be perfozmed on my part.) dy an 
were of opinion, that it is not within ttoſe wo2ds; foz that extends only in futu- 
rum, but this recital is of a thing paſt,aꝝ at the leaſt pzeſent. 

Clench, Recital of it ſelf is nothing,bat being jorned and conſidered with 
the reſt of the deed it is material, as here,foz againft this aecital he cannot ſay 
that he hath not any thing in the Term. And at the length , it was clearly 
reſolved , Janiriho query hav —— good and lai cone 
mate mama „ al (inn nr mY 


974 


$ 


Tris. 30. Elz. in the Kings Bench. 
CLXV. Page and Jourdens Caſe. 


Is 


— Pushand , wo made a Feoffment in Fee and dyed. The 

— Ins 6 heds foz pears: It was moved; that the 
isan Entry in Law. As if A make a Leaſe fog years 
by fozce of that Leaſe, nem the Weſſoz without 


Irin 30. EHE. in the Kings Bench 
CLXVI. Havithlome 4 Harvies Ca/e. 


Avichlome bzought an Action upcn the Statute of 5 Eliz. cap. g. againſt 


doth not aupeat, nat having any impediment, & c. and ſhewed that pꝛoceſa was 
ler ved u pon the Defendants NA ife, and ſufficient charges, having regard to 
her degree and the diſtance of the plate, &c. tendzed to her, and pet ſhe did not 
appear. And it was found foz the Plaintiff. Jt was moved in arreſt of 
Judgement, that the Declaration is not good, becauſe the Plaintiff in ſetting 
fozth that de was damaged foz the not appearance of the TU ite accozding to the 


paoceſs, h ith not ſhewed how damnificd : Alſo it was moved, that — 
0 


Treſpaſſe betwixt page and Jourden the caſe was: A Woman Tenant 


0 9 | 
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 qD:llab and Beſs © Mus = = 
ſel Caſe. * Caſe. 


— —— — 


Covert Covert is not within the ſaid Statute, foz no mention is made of a Feme Co- 
dert, and therefoze upon the Statute of Weſt, 2 cap. 25. If a Feme Covert 
fail of her Retozd,ſhe ſhall not be Holden diſeifſreſſe „ noz Allo 
here the Declaration is, that the Plaintif tendered the charges to the Wife, 
where he ought to have tendered the ſame to the Yusband, 

To theſe thzee Exceptions it was anſwered. 1. That although the.party 
be not at all vamniifled , yet the penalty is fozfeited. 2. Feme Coverts are 
within the ſaid Statute,otherwiſs it ſhould be a great miſlcheif, foz it might be 
that ſhe might be the only witneſſe : And Feme Coverts,if they had not been 
erpꝛeliy excepted, had been within the Statute of 4 H 7. of Fines. 3. The 
wife ought to appear,therefoze the tender ought fo be to het: * afterivards 
Judgement was given foz the Plaintiff, 


Paſcb. 30. Ehz. in the Kings Bench. 


CL X V 11. Dellaby awd Haſſals ce 


2 an Adton upon the Caſe, the Plaintiff declared that the Defendant in 0 
tonũide ration that he had retained the Plaintiff to go from London to Paris 


to Mer 227 diverſe gocds tothe paofit of the Defendant, pꝛomiſed to 


give to him ſo much as ſheuld content him, and alſo to give him all and every 
ſum of which he ſhould erpend there in his Aﬀaires, 4 2 
that he was contented to have twenty five . het rs 

Defendant refuſed to pay: And exception was | 
cauſe there is not ſet dawn any place oz 
ment, foz the ſame is traverſable : Gawdy, 
td therefoze that matter as out «de +} — 5. Cook : 


. | "$2 *4 


—_— eee 
Ire 


d —— is not neceſſa 
fre, fo it is but inducement : 


and place of the aſſent. Gawdy, at another Ek 
to be given foz the Plaintiff, the Aſſumpfit is 9 


Acion, and the chewing of the contentment is only to re 
tainty : And Judgement was given foz the — 


Trin. 30. Eliz, in the Kings Bench. 


CLXVIII. Musket and Coles caſe 


WW iam Musket bzought an Action upon the Caſe againſt Cole, and de / 
Mos that in conſideration, that the Plaintiff had payed unto the 


lendant fozty ſhillings, foꝛ the Debt of Symon his Son, ; in which hs Se 
to deliver to him, omnes tales billas & Obligationes, in which his 
en to him; which thing he would not doe, and it was found by 
Nan Plaintiff : And it was move d foz Kay of Judgement, becauſe 
ik had not a verred in his W that the ſaid . * 
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1 1 


12 N and 22 ter y and Bothes 
> "TN and Smiths Caſe. 7 25 


| — — kae — $ Simon his Don was dounden to the Defen- 
verment. none, then no damage. Aud ſee Onlies Cale, 19 Eliz. 
Dyer 356 356. Dam ontentig there a beg. divers ſums of 
of the Defenvant, pꝛomiſen c. Exception wis ta- 
1 — Mounſon Juſtices, becaufe it was 
avk wetoed ir what bulkneſtes certain, and betwixt what perſons. Gawdy, 


here is not to recover the Bils o: O ons , nut da mages 
not to alledge any Bils in cefain. And 47 EB. 

nts with'B, to alfure unta B; and his Heires, omnia, terras & cene- 
| fuch Counties. and foz not aMurance, an Anton of Cove- 
1 declared, that the Defemant h broken 

the — and that he had requtred the Defendant to make a Fe- 
offment unto him of all his Lands and Tenements in the ſaid Counties, and 
the plea was not allowed, fun the Land is not in demand, but only damages to 
l Jy wh "Sis ts Oi — 
2 the to the Jury what Bils oz Obliga⸗ 

tions foz the inſtrucing of the Jury of the damages. 


Trin. 30.'Bliz. in the Kings Bench. 
OECXix. Engl, aud Pellitary and Smiths Caſe. 
eof Aſault and Battery any woanding : The 


3, A covena 


his 
uch lame, &c. — — 2 — — 


was found E It was mo ved in arreſt of 


e * 


Depend upc un one matter, but are ſeveral cauſes, fog two juſi itie by 
ep third ſoz the p2eſer vation of the Peace. And 

It l although it be.not a good fozm of pleading, vet by 

is d (Cauſe) Hull be referred to every cauſe,and 


And afterwards Judgement was given 
fa the BLOAE. | * - 
Trinit, 30. Eliza. In the Kings Bench. ITatrat. Hill. 30. Rob. 
38. or 581. 


„ CLXX. Cater and Boothes Caſe. 


nenn actos, that the Defendant by his 
date the firſt of DRober, 28 Elz. did covenant, that he would 


Covenant. 


wiſe , that he wauld pzocure Letters of Adminiſtration, by which he might 


convey Term lawfully to the Plaintiff, which he bad not pony; licet fe 
Pays requiſitus, &c. The Defendant pleaded, that he came to Zoo vg 


> abſque tali cauſa per iplis P & S allegat. upon which ilue 


| ” 


dame Taue, fy here ar low: N 
4 hu are ſeveral Cauſes of Juſfi , and © 
| e all cane, c an anſwer fo bath Cook, This an 
Nomen Col- ee en 1,0 * ” 1,4 ch ma be referred to every Caule-by'the 
lectirum. 4 e ala ſingulis, and their Juſtifications ate 
but : * 5 might have all jopned in one plea, Wray, 


da every act ar ads at his beſt endeavour to pzove the WU of 1 S, £2 others | 


Ssang 


g hg 


+ _ = == AE 


wa 2 — —_ 
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Piers and Hoes 


Caſe, 
tio the Court ot the Arches, and there offered to pzove the W 
IS but pecauſe the Mike of the ſaid 1 S would not (wear , 
Will of Ser VusVaity they could not be received to pzave it; 


wis derfitifred in Law. Jt was mobed by Williams, that 


it is a collateral thing. Wee 15 -E 4. 31. if there be not | 
er- uy boar rd rene ons yo be 
tiff in his Declaration oaght to have ſhewed an erpzeſſe 
aud time of It fog that is traverſable. Wer h H 6. 47, 
dy, It the Covenant had been erpzeſly to do it upon requeſt, there the requeſt 
otttht to be ſhewed ſpeciatly : But when a thing upon the expaſitton of the 
Law only is to be done upon Requeſt , ſuch Requeſt alle erally is 
good enough. And by Wray, che Covenatitoz hath not time $ his life to 
perfozm this Covenant, but he ought to do it upon requeſt within convenient 
time; but in fome caſe a man ſhall have fic during his life, as Where flo be- 
nefit Mall be to any of the parties, as if the conditioa were to Rome: 
And as to the Requeſt, he conceived, that it dfifght to de ſhelbed 
tertainly ; fo2 it is faz the benefit of the Co foz without r 
Anion doth not lie which Clench granted. it was hdlden by ole 
Cott, that the barre ſhall not help the ſfiſufficierit Declatation : Bo moze, 
if the ft plend, Non Aſſumpſit, pet the defed in the ton of a 
Requieſt not dulp ſhewed,re  Gandy, the battiging of the Action is a 
wi Clench,a Wit of Debt is a Precipe, fa which there,licet ſupius t& 
ifitus, is ſuſtic tent, but a zit of Codenant is not ſo. 


Trin. 30. El. In the Kings Bench. 


« 9E 4.22, 


CLXXI Piers and Hoes Caſe, 


B an Action of a it was found by fpecial verdict, that A ſeifed of 


es, and the rema inder of the Fee-fimt! 
the Husband and his Yeires. am, A conte de t 
on of the eftate unto oe; 


Mikes ſeveral 1 ce e the Uilit f ts ts 
another : And the wozds ( foz dt retare to 
eſtate but to the uſe, with proꝛimum antecedens; Anv he refetnbled the ſame 


tothe cafe of Leonard Sturton, in which he was of Councel. A man granted 
Lands, Habend. untothe Gzantee, to the uſe of the G2antee, and the Beires of 
his body; the ſome is ws eſtate tail in the G2anfee, but orily an effate fo2 life, 
log the Limitation of the uſe cannot extend the eſtate. Cook contrary. The 
aſt is, thut A,Wife of one Piers, being Tenant fo} lite of the Joynture of the 
laid Piers,took to usband Hoe, they both byDeed grant totum ſuum Meſſuagi- 
unto one Clarke, Hibendum to him and his Heires foz the lite of the Wife on- 
{xd conceivethat here is not any fozfeitnre, fo it is but one intire fi | 
if there be a double conffructibn of a deed, that which is mot 


. 


was not to commit a fozfeiture , as appeareth by the woꝛds of the * 
: 


Wife,being her Joynture by a fozmer Busband, he 7'<\palc 


reaſonable * 
Hall be taken, ſo as wꝛong be not done, and therefoze theſe wozds ( fo2 the | mem 
ofthe Wife ) ſhall referre unto both, ſcil. the effate and the uſe; and their in - 


—— — 


3 Piers and Hoe, 
Cie. 


foz they grant, ſolum meſſuagium, and that was not but foz the life of the wife, 
ad ſolum uſum, of the Feoffee and his Heirs, during the life of the Wife, and 
violence ſhould be offered to this wozd (ſolum) if the Feoffee o bye Heirs, 
ſhould have ultra the life of the N ile, and the wozd (tantum) other⸗ 
wiſe be expounded, but that the eſtate foz life only ſhall paſſe from them: Ant 
he cited the Caſe of 34. E. 3. Avowty 258. A gives Lands unto B in taile, 
and fo2 default of ſuch iſſue, to the uſe of C in taile, rendzing Rent, the ſame 
render ſhall goe to both the eſtates: ©o a Leaſe fo; life to A, the remainder 
| to B, to the uſe of C, the ſame uſe gheth out of both the eftates, and not only 
dut of the Remainder, ſo here upon the ſame reaſon, theſe woꝛds, foz the life of 
Regula, the wife Mall refer to the firſt eſtate, as well as to the uſe ; And tn ſuch Caſes 
the rule of Bracton ought to be obſerved, viz. Benign faciendæ ſunt interpeta- 
tiones verborum, ut res magis valeat, quam pereat. As the Caſe in 6H. 7, 7. 
in a Ceſſavit, the Platatiff counted, that the Tenant held by Yomage, Feal- 
ty, Sute at Court, and certain Rent, and in the doing of the ſerpices afozeſaid, 
the Defendant had celled, and in not doing of Yomage and'Fealty, a man 
rannot celſe by two yeares ; But it was holden that the ſaid Ceſfavir ſhonld be 
referred to ſuch ſervices only, in which one might ceaſe, and that is Sute of 
Court, and Rent; And if pleadings ſhall have ſuch favourable conftruction, 
a multo fortiori, ſhall a deed, 4 E. 3. Waſt 11. A man leaſed foz life, and by | 
the lame deed granted power unto the Leſſee, to take and make his pzoftt of 
the ſaiy Lands, in the beſt manner ſhould ſeem good to him without confra- 
bictiqn of the L elta; oz his Yeirs ; yet by thoſe words it is not lawfull foz him 
to doe walt, foz there it is ſaid, that in conſtruction of Deeds, we onght to 
judge acto: ding to that intent, which is accozding to Law and reaſon, and not 
to that which is againff reaſon : See 17 E. 3. 7. accozvingly, fo in the pzinci- 
pall Caſe, the woꝛds in the Deed of Feoffment ſhall be ſo expounded, that the | 

eſtate be ſaved and not deſtroyed. | 
| Popham contrary, the Caſes put by Coke are not like to the Caſe in queſti- | 
on, ; Foz where the Rent is out of both eſtates, the ſame is but reaſon, foz | 
the Rent is in reſpec of the Land, and becauſe he de parts with both eſtates, it 
is reaſon the Kent 1ſue ont of both, and the like reaſon is of the Caſe of an 
ule, foz1fa man makes a Leaſe foz life to A, the Remainder over ta B, the 
ſame ſh.ll be to their uſe reſpectively, and if he doe erp2elſe the uſe, the ſame 
ſhall be accozyingly, and ſhall bind both. cates, but there Clark hath two 
eſtates, one by the common Law, and the other by the Statute ; But the 
wozds ſubſequent (foz the life of the wite only) cannot refer to both eſtates : A. 
gives Lads to one and his Yeirs fo2 fozty pears, the ſame is but a plaine 
Ter me foz yeares : But if a Feoffment in Fee be made to one and his Veirs 


<4 


— 22 " * 55 er foz fozty yeares, there the Fee palleth to the Feoffee,and 
2 — nod que uſe, Gawdy conceived, that it is not 1 
e 


peſſethe intent of the parties, and therefoze the ſame ſhall not be void, and 
he contei ved that they were put in, to erclude the fozfeiture, and thereſoze 
they wall ſerve foz- that purpoſe. And afterwards it was reſolved by 
all the Juſtices except Gawdy, that it was a fozfeiture, foz by the #coff- 
ment the Fee-ſimple paſſeth, and that to the uſe of the Feoffoz, and the eſtate, 
andthe uſe are ſeverall things, and the limitation foz the lite of the Mile 
cannot extend to both: And as to the Bock of 2 4 H. 8. Br. Forfeiture 87. 
Tenant fo2 life aliens in Fee to B. Habendum ſibi & hæredibus ſuis, fog. the 
Terme of the luke of the Tenant foz life, the ſame is not a fozfeiture, foz the 
whole is but the limitation of the eſtate: And afterwards it was adjudged 
that it was afozfeiture, Gawdy continuing in his fozmer opinion: And Wray 
ſaid that he had conferred with the other Judges of their Youle, and they all 
held clearly, that it is a fozfeiture, 


f Tin. 


the life of the wife only) were put in the Deed to er⸗ | 


FFF sss Tama oo. 
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** and Tompkins Broake and Dowghties 
Caſe Caſe. | 


3 


Trin, 30. Elia. in the Kings Bench. Nor. 3 28. 
CLXXII. Toft and Tompkins Caſe. 


Pon a ſpeciall Uerdic the caſe was, that the Gzandfather, Tenant tus 17.0.1. 
life, the Remainder to the Father in taile, that the Gzandfather made a acc. 
Feoffment in fee to the uſe of himſelfe foz life, the Kemainder to the Father 

in Fee; And afterwarys they both came upon the Land, and made a Feoff- 

ment to Tompkins the Defendant : Coke, there is not any diſcontinuance up- 

on this matter, foz the Father might well waine the ad vantage of the fozfei- 

ture committed by the Gzand-father, then when the Father'jopnes with the 
Gzand-father in a Fe. ffment, the ſame declares that he came upon the Land, 
without intent to enter foz a fozfeiture : It was one Waynmans Caſe, adjudg- 
ed in the common Pleas, where. the, Diſfeiſſee cometh upon the Land to deli- 
ver a e to the Diſſeiſſoꝛ, that the ſame is no Entry to revert the Land 
eilec : Then hers it is the Liveryof the Tenant fo2 life; and the 
m in the Remainder, and he in the Remainder here was never 
ozce of the tail, and ſo no diſconi uante: Godfrey,» here is a Re- 


pale. that doth declare that he would not enter fo; the fozfeiture : Mute 
agreed with Gawdy, 


[rinit, 30. Eliz, in the KRimgs Bench. 


CLXXIII Broake «nd Doughties Ce. Hil". 31. Ex. 
R/. 798. 


N Action upon the Caſe foz wozds, viz. Thou waſt — by the Adin up 
tc for 
at the words. 


A Court of Requeſts, and J will make thee ſtand upon a Stage foz it 
Was found foz the Plaintiff ; It was moved in arreft of that thi 
Aion will not lye foz theſe wazds, foz he doth not ſay, that he was there fdz- 
(wozne as Defendant, oz witnele: And Trin. 28. Eliz. betwixt Hern and 
Hex, thou was fozſwozne in the Court of Whirchurchz And Judgement given 
againſt the Plaintiff, foz the wozds are not Aconable, and as to the reſidue 
he wozds, A will make thee ſtand upon the Stage fo2 it, they are not Adis 
mnable as it was at ſudged between Rybe and Trowgood,if than hadſt Juſtice 
thou hadſt ſtood on the Pillozy, and Judgement was given again® the Plains 
ti; Daniel contr; wry, thon waſt foz\wozne befoze my Lozd cheif Juſtice in an 
\ theſe wozds are Actionable, foz that is perjury upon the matter, 

and between Foſter and Thorne, T. 23. Elz. Rot. 882. Thou walk falfly fon 
[We in the tar Chamber, the Pl. intitt had Judgement, fas it ſhall be in- 
{ended that the Pla intitk was Defendant oz a Deponent there: And pet the 
Wsin the Declaration are not in the Court of Star-Chan' ber. Wray; 
deu att wozthy to i tand upon the Pillozy, are nat Actionable, foz it is but an 
implication, but in the wozds in the Caſe at the Bar there is a vehement in 
that his oath was in the quality of a Defendant; oz Deponent; 
whichGawdy grante >, in the Cafe 28, Eliz. Thou waſt fozſwozie in Wh 
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ö rg bemt , Gomera and B.- 


e — ͤ— 
An 


Caſe. ſhops Cale, 


Church Court, there the wozvs are not actionable ; foz that Court is not known 


Preicraption * 


bor tyrhes. 


* 


Prohibition 
tor tythes. 


to von as Judges. And it may be it is but a great Youſe oz Panſton houſe 
called Whit church Court: But here in the pꝛinci pal caſe it cannot be 
meant but a Court of Juſtice , and befoze the Judges there juridice , and the 
(abſcquent wozds ſound ſo much, J will make thee ſtand upon a Stage foz it. 
And afterwards Judgement was given fo; the Plaintiff, 


irin. 30. Lig. In the Kings Bench. 
CLX XIV. Gatcfou'd , Penns Caſe. 


Jatetould Parſonof North linne libelled againſt Penne iu the ſpirifnall 
Curt foz tythes in Kind of certain paſtures : The Defendant to have 
pachibition doth ſurmiſe,that he ts Inhabitant of Sourh-linne,and that time ont 
of nuind, c. every Inhabitant of South linne having paſtures in North linne 
hath paid tythes in Kind foz them unto the Uiccars of Sourh-linne, where he is 
nat -reſident , and the Uiccar hath alſo time out of mind paved to the 
Parſan of North-linne foz the time being two pence fo2 every acre, Lewis, 
this ſutmiſe is not ſufficient to have a pzohibition,foz upon that matter Modus 
Decimandi ſhall never tome in queſtion, but only the right of tythes,if they be- 
long to the Parſon of Nortl-linne ; oz to the Uicar of Sonch-linne , and he 
might have pleaded this matter in the ſpiritual Court, becauſe it toucheth the 
right ol tythes, as it w.s certified in the Caſe of Baſhly by the Doctozs of the 
Civil Lay. this pꝛeſcription doth ſtand with reaſon, foz ſuch benefit 
hath the Parſon of North · line. if any Jahabitant there hath any Paſtures in 
South-linne, And afterwards the whole Court was againft the pzohyibition, 
foz Modus Decimandi ſhall never come in debate upon this matter , but who 
(hall have the tythes,the Aiccar of South-linne, oz the Parſon of North-linne ? 
and alſo the pzeſcription is not reaſonable. 


rin. 30. H, In the Kings Bench. 
: 


CLXXV Gomerſall and Biſhopps Caſe. Hilt 31 E'iz, 
Rt 175. 


BW libelled in the Spiritual Court fo tyth Yay, the Plaintiff Gomec- 
all made a ſurmiſe, that there was an agreement betwirt the ſaid parties, 
and foz the yearly ſum of ſeven ſhillings to be paid by Gomerſall unto Biſhop, 
Biſhop faithfully pꝛomiſed to Gomerſall, that Gomerſall ſhould have the tythes 
of the laid Land during his life. And upon an Attachment upon a Pꝛohibi⸗ 
tion Gomerſall declared, that foz the ſaid annual ſum Biſhop leaſed to the 
Plaintiff the ſaid tythes ta: his life: And upon the Declarati-n Biſhop did 
demurre in Law foz the variance between the @urntiſe and the Declaration, 
fo; in the Hurmiſe a pzamile is ſuppoſed , foz which Gomerſall might have an 
Action upon the Cafe ; and in the Declaration a Leaſe. But note, that the 
Dur miſe was nc entred in the Roll. but was reco2ded by it ſelf, and the De⸗ 
elaration.only enrelled. Godfrey, it was reſglved in the Caſs betwirt Pendle- 
ton and Hunt, that an Agreement betwirt the Parſon and any of his Pariſhio- 
ners is a good cauſe to grant a Pzohibition, if he libel in the @piritual Court 
agaug ſuch Agreement, becauſe the Spiritual Court cannot try it, and they 
will not allow ſuch a Plea. Curia, the Surmiſe is as a Wait , foz which 
if variance he betwirt the ſame and the Declaration all is naught. 
| ' 
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Colebourne and Mix- 
ſtomes Caſe. 


Trin. 30. Eli. in the Kings Bench. 


CLXXVI. Colbourne ani Mixſtones Caſe. Intrat; Hill. 3 i. 


Eliz, Rot. 446. 
4 ec a. 
toy f Alle gx 872 


2 Ge ith fo Þ 
eh 


ſbourne was thei in the @Sþirifuat Court, 
\lice Leigh, he had not bzonght out tn a 


ſaid Allice buf hay omitted and Nh 
af the purſuit of two ee 1 5 
bition; and ſur miſes and declates 


was this, H Lei was feifer'of a out cl 
a and leaſed the laid houſes 92 = 
and twenty yeares,if the ſhould live ſo long, and affertditvs' made a in £ 
Reverſion of — ſaid two houſes fo the ſaid Allice — foz one and twenty - 


Devilgh.. 


matter of it. it is clear that by this de 
extin> without her agreement to it: 
lin the benefit of the laid Allice 0 
t to acte pt oz refuſe the ſaid 8 dy 


"mT a 
— 


ain. 


the P aint iff hath declared, that 
of the ſatd two houſes foz 
namht in divers refpeqs. 1. He hath de 
hathacceptedthe Nents of the Catd two ſon of 
mute Teſtament. prædict. by ſeven peares N s dalihle ad kt z 
ceptance of a Rent at one day, ſcil. one 1 re nt dapi a ſl u fl | 
4n tail, after the death of his a nee yy a bath's 
warranted by the Statute, once accepts hs f,th Let e. 
ifin plea pleading,the acceptance of the 0 faz thote ve 
the lame clearly is not good; foz no 2d ue fan, by 4 
— acceptance is not pleaded (as the L au wi 
viz. to which de viſe the agreed, but ple 
is matter of par the which is nat is nat e 
\weareth another to enter into his Land, and the (az 
tain time. tde ſame is a Leaſe in Law; and it in p 
du title to the lame Land, he ought plead it as an exp2eſſe Leaſe, allo hot? 
Licence ; and if the Leaſe be traverſed, he may give the Lic ce in ebidence. 
Tanfeild pzeſently by the deviſe , The eſtate foz life is in the Deviſee and 
the Term ert iuct by it. and that is ſufffcient foz the Plaintitk: And if there Eſtate erccu- 
wis any diſagreemen the ſame is to b: ſhewed on the other ide. But if Al, *<4. 
lice had not notice of the De vile, but dycth befote notice, the ſand amounteth 
into a diſagreement. And as to the pleading of the Agreement, I conceive 
it is well enough pleaded, foz if the Leaſe hav not been ſhe might have 
then if fach Entry had bern pleaded it had been goed enough, and then becauſe 
e could not enter by reafon of the fad Leute, the hath taken the. rents and 
Nantes which is ar actual agreement, and as wrong os an Entw. Alſo we ” 
dave thew-d that the had entted into the honſe called the Marigo " + of which, 
the De viſoꝛ dyed ſriſed in poſſeſſion, and that ts a ſuſticient agreement fo2 the 
it is anentire Legacy, ' As 18 E 3. Uariance 63. If the Rey Afene no ro) 
of th;ee acres be granted, and the Tenant foz life attozneth foz one M1 apport ion 
cre 


—_ — and Med- Chamberlain and 
ca 1 2 Caſe. Tkorps Caſe. 


ä 4 
——— 


deviſe doth not veſt the eſtate in the Wife until agreement, where a man 
— in a ſecond degree , as in a Remainder the ſame veſts pꝛeſently befoze 
agreement, but where he taketh immediately it is otherwiſe, and he held the 
agreement was well enough pleaded. Wrayspeſently upon the death of the 
Teftatoz,the Free-hold reſted in the Deviſee , and if it was not an Agree, 
ment, ut ſupra,by taking of the Rents , yet the entry into the Marygold was a 
conſent , and an Execution of the whole Legacy; and as tothe reſt he agreed 
with Gawdy. Clench, the Free-hold reſted pzeſently in Alice Leigh befoze 
agreed, alſo the entry into the Marigold is an execution of the whole Lega- 
to the De viſee, foz her entry ſhall be adjudged moſt beneficial fo her; and 


is, foz all the thzee houſes, 
Trin. 30. Fliz, in the Kings Bench. 
CLXXVII. Stranſham and Medcalfs Caſe 
Tranſham libelled in the Court of the Biſhop of Norwich againft Medcalf, 


3a po 
ſon of St 


llant foz coſts, foz the pzincipal 
oz not is tryable at the Common 
Law. Cook now pzayed a ; andhe confeſſed (ut ſupra ) that 
No Prohibici- the matter was tryable at the Common Law , but yet the coſts were not gi⸗ 
on for coſts in ben foz the matter, but foz the unjuſt veration, and it was his ſute and otun ad 
the ſpicicual tg pzoſecnte the ſame in the | Court. Note , that Stranſham had a 
_ 2ohivition to ſtay the pzoc les the coſts,foz in ſome caſes the Plaintiff 
| nſelf, who libelleth, may have a Pzohibition, and that was the caſe betwirt 
— — Brook. _ en th Cn was granted by the 

ourt; fog Stranſham begun | Spiritual Court in the pzin- 
cipal matter, and therefoze he cannot have a bition foz the coſts. But 
afterwards Judgement was ſtaped, foz the ſaid Statute ſpeaks ſpectally in 
caſc of Tythes,where the Court hath Juriſvicion , and here it hath not of the 
matter: But it was laid, that if a Conſultation be once granted, the party 
ſhall never have another Pꝛohibition in the ſame cauſe, as it was holden in the 
caſe betwixt Hoskins and Jones. 


Paſch.. 31. Elz. Rot. 186, In the Kings Bench. 
CLXXVIII. Chamberlain «xd Thorps Caſe. 


N Debt upon a Recognizance acknowledged in London, the Plaintiff de⸗ 

Recognizan-" Aclared , that London is antiqua Civitas, and that they have uſed time out of 
ces in Lenden, mind, &c, That the Poyoz take Recognizances of any perſon being of full 
by cuſtom, age, and not a Feme Covert, every day in the vear, except Sundayes, Yolys 
ayes , Councel dayes, and dayes of Quarter &@eſſions and Goale-delivery ; 

And declared further , _ Defenvant ſuch a day did acknowledge a 
Recognizance to him, acc. Fanfeild, the Declaration is not good, but the — 


tre, it is a good attoznment foz the whole, fo2 he cannet ap poꝛtion his allent : 
and 2 E 4- 13+ If the Erecutoz deliver unto the Deviſce goods to him de vi⸗ 
ſed to redeliver them to him again at ſuch a day, the ſame is a good aſſent, and 
erecution of the Deviſe, and the woꝛds of the re-delivery are void. Gawdy, 


_ 
. . — 1 


— — 
22 


Pierce and 
Howes Cale. 


tome as it is laid, Is unreaſonable, foz thereby, the Papas unight take Re- 
cognizanices of Idiots, men of Non ſatit Memoria, &c. noz is it Teftr 
to any perſons, 02 to any mitters, but is too general, and therefoze * 
a good cuſtome : Gawdy, the Declaration is good notmi tyſtanwing the 
teption foz want of averment, foz that onght to conte in on the other fl 
as to the cuſtome J conceive it is not good, foz it is hary, That they 
take Recognizances of all Perſons, and foz all Cauſes which riſe cut e 
City, and though the whole Realm, as well as within the City: alſo” 
fall take a Recognizance, but a Judge of Recozd,and a Recognizance 
be taken by pzeſcription. As to the firſt Exception, Wray agreed with 
dy, aad as to the Cuſtome, he held the ſame to be good. Foz it hath been 
wales allowed, and their cuſtomes are confirmed by Act of Parliament 
which makes them good. But if the cuſtome be not confirmed by Parlia- 
ment it is not good; alſo it is not an unreaſonable Cuſtome, foz it is foz the 
benefit of the Subjects to have ſecurity faz their debts. Cook, The Recognyt 
zance makes the Debt locall, and theref2ze 11 Rich. 2. bur 649. Debt ww 
bought in London upon 2 Recognizance acknowledged in the Chancery at 
Weſtminſter, and the Writ was abatev; foz the Recognizance makes it locall 
there; and by him the cuſtome tans with reaſon, The Payoz is ſuch a per- 
ſon who may take a Recognizance, foz be 1s a Judge of Recon. des 1 H. 
7. 20. and Br. Recognizance 8. and the Recogniſee cannot have an Action 
of Debt upon this tzance elſewhere then in London. 
debt ont cf the J of the Court, fo the Kecognizance 
local. Wray, If the Recognizoz be within age, the ſame | 
the other live, and the Plaintiff needs not ſhem the ſame in his Declaration 
Cook, At was agreed betwixt Mabbe and Frend, That ſuch a Kecegnizance 
wis good. Tanfield, the ſaid Recogatzance wis taken foz Daphans. goods 
which is a thiag within their Juriſdiction. Clench, They of London cannot 
fake Recogniz.ace of moze then they can hold plea of it. Wray, they have 
aſzyof long time to take Recogatzances, ind their cuſtames are confirmed by 
ment, and a moze ſtrange cuſtome hen this hath been allowed of here 
ſci That a feme Covert ſhall ſue an action alone without her Pusband, 
{oz the is a ſole Perchant ;. Alſo they do certifie Recognizances ore tenus, 
Candy, a Feme Covert may ha ve an action within the City, but not here. 


3 
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Hil. 32. E:2 RA. 434 In the Kings Bench. | 
CL AXXIX Pierce gef Howe 


As Action upon the Caſe foz theſe wazds, Pierce hath taken a.talſe Hath a8ion upon 
in the Tonfiſtory Court of the Biſhop of Exeter, and upon the Derlay che caſe 
ration, the Defendant did demur in Law. And by Prideaux theſe wozds are "= 
aion.ble, although the perjury be ſuppoſed ts be committed in the ſpiritual 
Court; Foz he ſh li be excommanaicated if he will not appear, and he ſhall. 
do penaance in a White ſheet, which is as great a diſgrace as to be (et upon 
the Pillozy. And it wis ruled in an action upon the caſe betwixt Dorrington 
and Dorrington, upon thoſe words, Thou art a Baſtard, that an action lp⸗ 
eh, and pet Baſtardy is a ſpiritual matter, and there determinable ; #0 
laz theſe words Thou art a Pirat, an action ipeth, and pet Piracy is not 
* by the common Law, but in the Court of - Admiralty. And theſe 

Be hath taken a falſe oath, do amount totheſe wozds, Me in foz\wozn. 
Wray conceived, that the woa ds are not actionable, foz there is a pzoviſo in 
the Statute of Elz. cap. 9. Chat the (aid Act ſhall not extend to any Ecclefi- 
iſtical Court, but thatevery fuch offendoz ſhall be and may be puniſhed by 
(ach ulnal and ozdinary Lawes as WA hath been, and is vet uſed, and 

3 kre⸗ 


Co almer and $72 - Mn on and 
brookes Ciſe. ; Cale, 


. 


vie £ 2251 nat reſtr : and as to the latter exception, upon thefs 
a falſe 0a ) it ſhall be intended actvely , and not pal 
— 5 fo the defendant ought to have Io pleaded it, any afterwardz 
judgement was 
Trin. 30. Ehr. In the Kings Bench. 


— foz the Plaintitk. 


CLIXX. Palmer 4d Smalbrookes Caſe. 


pꝛomiſ that if B arreftey A by fo; 
Spin, 996 ſuffered him to eſcape, Chat he wonld not ſue the Plain! 


and ſhewed further, That he made a Warrant a 
ES and therein named and appointed the ſatd B. 
arr 


ts 


7445 to eſcape 
'Defenvant notwithſtanding his pzomile afozeſaid, ſued the Plaintiff, 
And it was found foz the Plaintiff ; It was moved 


1 


8 05 
To a That the pꝛomiſe is againſt the Law, 
puniſhment inflicted by the @tatute of 23 H. 6. upon the @heriff , 


meerly within the Statute, and ſo the pzomiſe void. Cook, The ſ. 
any Bond oz pzomiſe taken of the Pziſoner, noz of any foz him, and t 
foze it is not within the Statute, and it was Danyeys Caſs, Wray, A p2o- 
miſe is within the Statute as well as a Bond but the @tatute doth not extend 
hut where (he T m_——__ — 9 
after Juygement was given foz the Pla 


Hill. 30, Eliz, ln the Common Pleas, 
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CLXXXI. Mounfon a Wefts Caſe. 


1 Treſpaſs by Mounſon againſt Wett, the Jury was charged and | evidence 
iven, andthe Jurours being retired into a houſe foz to conſider of their e 
vidence, they remained there a leng time witheut coneluding any thing; and 
the officers of the Court who attended them ſeeing their delay, Searched the 
Jurours it wer had any thing aboub them to — 


DY OOTY 


Hans and Gil- 
born: Caſe, 


they they had agreed of their verdi: and tee other of them confeſſed, 
had Pippins, but did nat eat of them, and that they did it 
ledge 02 Will of any of the Parties. And afterwarvs the Court ſet 
five pound upon cach of them which had eaten, r 
not caten four ty ſhillings. And they would adviſe, if tho verdict 
ta not, fo the Jury found foz te Le ay — — 
matter was moved, and on was of opinion „That 
— the laid Hilde meanqur of the 1 vervict \ 


* —— — —ê — — 


— 


canſe f p. if 

dad caten- er 14 Hen. 7. 1. e 

they did eat and dzink,and it was holden that upon dre mot Dig 
derdin was void, 10 hich cauſe & rectre ticks te uy 
it was pzaved by the Counſel of the Defendant Weſt, That the milde- 
meanour ſo found by cramination might be entred of Recozd , 
Court granted. And afterwards at another dap, the matter was 
gain. And upon great advi'c and deliberation, and conference ix 
Judges, The verdict was holden to be good notwithſtanding 
nour afozeſaiv. ee 24 E. 3. 24. 1 en. 7. 1. 2. Hen. 7. 3. —_ 37- 
and 35 Hen 8. 55. where it was holden, where the eating and dzinking of 
the Jury at their own cots is but fineable, but if it be at the coſts of any of 


© Tine: 
2 L although 
againf the King. 

Hill, 30, Elm. In the Common Pleas. 


CLXXXII. Hant ed Gilborns Caſe. 


$ Dower bzought by Hunt and his Wife agatnf Gilborn, The 

| 1 That the X and of which Dower is demand ed, is of the 

'+ -Garelkind , and that the cuſtome is, That in Dawwer of Land of — 

The Wife ought to be endowed of the motety of ſuch Kand, Tenendum quam 

du non maritata remanſerit, & non aliter: upon plea in bar; the 
mandants did demur in Law; and the Lozd of 

theCaltome is ſtrongly pleaded againtt the Datwek 


in the affi 
Demurret 


= ©2008 


Wooden and 
Aueeuns Colledge in O xford. Hagel C fe. 
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Hill. 30. Elis. 


CLXXXIII the Gaſe of the Proveſt and Schollars of Queens 
Colledge in Oxford. 


Pzovoft, Fellowes; and Schollars of Nneens Colledge in Oxford, 
5 Guardians of the Boſpital, oz Meaſon de Dieu in Southampton. And 
they make a Leaſe of the Lind parcel of the ſatd Voſpital to one Hazel fog 
Term of years by the name Prepoficus ſocii & Scholores Collegii reginalis in 
Oxonia , Gardianus Hoſpiralis, &c. And in an Ejectione firmæ upon that 
leaſe, It was fonnd foz th: 222 and it was objected in arreſt of ſudge⸗ 
nent, That the wozd Gardianus, onght to be Gardiani, foz the Colledge doth 
conſiſt of many perſons, and every perſon is capable, and it is not like un- 
to Abbot and Co dent: But the whole Court was of opinion, th.t the Ex- 
ceptidn Was good , but that as well the Leaſe as alſo the Declaration was 
good, faz the College is one bodie, and as one perſon: And ſo it is good e- 
nough Gardianus. 


Hull. 30. Elm. in the Common Pleas, 
CLXXXIV. Wooden d Hazels C:/e, 


[ an Ejectione betixt Wooden and Hazel they were at iCue upon, Not 
Guilty : and a Venire ficias awarded returnable, Tres Trinit. And the 
Eſſoin avjudged and adjozned by the Plaintiff untill Michaelmas Terme; 
And at the nert Aſſiſes, the Plaintiff notwithſt anding that Edoin , and the 
adjozning of it pzocured a Niſi Prius, by which it was found foz the Plains 
tiff : And now it was moved in Court fo2 the tar of Judgement, becauſe no 
Niſi Prius onght to iiſue iu the Caſe. Foz the Eſſoin was adjudged and ad- 
Eſoln. ſozned uatill Michaelmas Term by the Pl-tatiff himſelf. And Lennard cu- 
ſtos Brevium ſaid, That the Moꝛ bs of the Statute of Weſlminſter 2. cap. 27. 
n poſuexit fe in aliquem inquiſitionem ad proximum diem allocet. 
i „ Ampozts, That the Eſſoin ſh.ll not be faken at the return cf the 
pra againſt the Jury, although the Jury be ready at the Br. Ander- 
on was of opinion, That the awarding of the Nifi Prius ut ſupra, is but a 
nuſawarding cf the Pzoceſs, and then relie bed by the Statute. And after- 
w.irvs the caſe being moved at ancther day, the Court was clear of opinion, 
That uo Niſi Prius ought! to iſſuc fo2th in this caſe, becauſe that the Plaintiff 
bi,,.Celf, by the adjourning cf the Efſoine, caſt by the Defendant untill Mi- 
chaelmas Tetm. had barred himſclf of all Pzeceedings in the mean time: 
But afterwarts it was ſurmiſed to the Court on the Plaintiffs part, that he 
the Defen | was not eſſoined, fo the name of the Defendant is Edward 
Hazel, And it appeared upon the tryal that Edward Ruſſel was coined , but 
no Ed ward Hazel, aud then if no Efſpin, no avjoanment, and then the Plain 
tiff is at Uirge, &c. and may pꝛoceed, &c. But the Remembzance of the 
| Tiark was Edward Hazel, 1s it cught to be, and yet it was helden of no ef- 
# Amendmene. fett, being in another Term: And afterwards the Counſel of the Defen- 
| d.uot p2.iyed, That the Roll in hac parte, be amended accozding to the Remem- 
| 


Nik Prius, 


b2ance of the Clark: But the Ceurt utterly denied that, foꝛ no Statute gives 
amendment, bat tn the affirmance of Judgements, and Ger dias, and not 
in vofeazance of Judge ments oz Uerdicts: and afterwords it was reſolved 
by the whole Court, That Juogement be entred foz the Plaintiff. 


Hill. 


4 
* * 
— — 


Sir Henry Goodicrs 
Caſe. 
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Hil. 3 2. E. Intratour Ii 29. and 30. EA. Rot. 2 a 16. 
CLXXXV. Sir Henry Goodiers Caſe. 


NB an Zjectione firmæ the Caſe was, Sir Ralph Rowler poſſeſſed of certain 

12 foz years, made his Mill, and ozdained Sir Nicholas Bacon, Res⸗ 

per of the great Seal of England, Bit Robert Catline, Load Chief Juſtice of 

England, Juftice Southcole, and Gerrard Attorney General his Executozs , 

and dyed. And afterwards the ſaid perſons named Erecutozs, ſent their Lets Renouncing 
ters tothe Chief Dificer of the Pzerogative Court as followeth. Whereas 2 27 -xccu> 
aur Loving friend Sir Ralph Rowlet Knight, lately deceaſed, made and - 
dained ns Erecutozs of his laſt Will, and whereas our Buſineſs is ſo great, 
That we cannot attend the execution of the ſaiv Mill, Mherefoze we have 
good to move the bearer hereof P;. Henry Goodier one of the Co- 
heirs of the faid Sir Ralph to take upon him the execution of the ſaid Mill. 
And therefoze we pzay you to grant Letters of Adminiſtration in as ample 
manner as the Juſtice of the canſe doth require; and afterwards an Entry 
was made in this manner in the ſame Court. Executores teftamenti predict, 
executionem inde ſuper ſe aſſumere diſtulerant & adhuc diftarent : And upon 
that the ſaid Goocker obtained Letters of Adminiſtration, and granted a 
Leaſe to A fog years, of which the ſaid Sir Ralph Rowlet dyed poſſeſſed. And 


| | And he ſaid, That in their 
there is not any cerfain fozm of Renounciation, but if the meaning and 
unt areth, it is ſuſticient without any fozmall 
of Renounciation : And he put many rules and aximes in their 
to the ſame purpoſe. Ego dico me nolle eſſe hæredem, are ſufficient 
to ſuch intent. Non vult heres eſſe quin ad aliam tranferre debet hæredi - 
Qui ſemel iavit hæreditatem non poteſt eam repetere, Quod 
placuit, poſt diſplicere non poteſt, variatio non permittitur in contracti- 
that after the Erecutozs have ſignified to the Dfficer of their Court 
pleaſure to renounce the Execution of the M ill, they cannot afterwards 
entermedvle, nam intereft reipublicæ ut dominia rerum ſint in certo. And as 
to the Entry ef the ſaid Renounciation inter acta Curiz, diftulerant et adhuc 
dſtzrent, that was the erroz of the Clark. And it is a Rule in our Lawe , 
veritas rerum geſtarum non vitiantur Errore factorum. And the Lozd Ander- 
lon demanded of the ſaid Docoz , how far thoſe wozds heres, et hæreditas vid 
ertend in their Law, who anſwered, That hæreditas compzehends all Chat- 
tells, as well real as perſonal, Inheritance as Chattels, foz by their Law, 
nihil aliud eſt quam ſucceſſio in univerſum jus quod defunctus habuit 

tempore mortis ſux. And afterwards the Court gave day to the other party 

hear an Argument of their ſive, but the caſe was ſo clear, That no P20 
feſaz of the Civil Law would be retained to argue to the contrary. And after- 

Judgement was given, That the ſaid Renounciation, and the entrie 

of it was lutticient. 


Mich; 
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Debt. 


Liitl:ton and Ferne, G. ſiis and M urb ur- 
3 Caſe. «+ ton; Cale. 
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. 
, Mich. 30 El. in the Common Pleas. 


CLXXXVI Littleton «nd Pernes Caſe. 


Ittleton 51 Debt upan an Obligation again Homphry Pernes, who 
pleaded, that the ſaid Obligatian was endoꝛced with this condition, fo the 
pertozmance of certain Articles and Covenants cantaiued in cert ia Anden⸗ 

ur es, vy which %naentures the Plaintiff firſt covenanted, that Edward bzo- 

er of Humphry ſhould enjoy ſuch Land until the first of Michaelmas next 
her wing, renbzing ſuch Rent at the end of the ſaid Terme: and che ſaid 

Humphry covenanted , that the ſaid Edward at the Feaft at eſaid could ſur- 
render quietly and peaceably the ſaid Lands to the Platatiff, and thay the ſatd 
Plaintiff to ſurh of the ſaid M ands as by the cuſtom of the Country, tunc jage- 
banc triſca,hould have in the mean time free ingrelſe, egreſte. &c. at his pi 
and pleaſure, with his ſervants, ploughs, &c. And as to that Tovenanf, the 
2 pleaded, Quod permiſit querentem habere int rationem & exitum, 

c. in tales terrus. qua es tunc jacebant ſecundum conſuetudimem patriæ, &c. And 

ception was taken ta this plea, becauſe he hath nat ſhewed in certain, which 
Lands they wes! which then did lie Frecy, accoming to the cuſtomo-of- the 
Country, which Anderſon allowed ol, but Walmeſley, trongly inſiſted to the 
contrary : And he confeſſed, that where an Aa is to be dane, accozding- toa 

Lovenant,he W130 18 the perfozmance of it ought ta plead it ſpecially ; but 
as our caſe Gere: no TP 
is as in the Ht de, a not diſturbince, in-which caſe. permiſit is a good/plea; 
and then it hill come on the other ſide on the Plaintiffs part, to ſhew in what 
LY Defeavant non permiſit: Which-difference ſes agreed, 17 K-44 
te M Ae And ſuch was the opanian of the whole Court in 

e Pamcerpal £:itg, N 
©"Another Exce wis taken to it, that the Defendant had covenanted; 
hit s bzother Edward ſhould pay fo the Plaintiff the ſaid Rent; To which 

8 nt ple ded, that his ſaid bꝛother had payed to the Plaintif- befoze 


th: Defendant ple: 
97 85 Feaſt of Michzelmag, in full ſatisfaction of the ſaid Rent , thzee ſhils 


Hogs. and that was holden a good plea ; and upon the mn iter the Covenant 
well perfozmed , fqz there is not any. Rent in this Caſe, fas here is not any 
Leate,and therefoze not any Rent. Foz if A covenant) with B, that C ſhall 
have dis Land fon ſo many yearesreavzing ſuch a Rent. here is not anyLeaſey 
an therefoze neither Rent, But if A had covenantev with.C himſelf, it had! 
been otherwiſe, becauſe it is betwixt the ſame parties. And if-the-Ledee: 
covenant to pay his Rent to the LeCo2 , and he payeth it befoze the day, the 
ſame| not any perfozmance of the Covenant, cauſa patet, contrary of a ſum 
in 1570 : Another Covenant was, that the ſaid Humphry ſolveret ex parte 
dic 1. E wardi 20 . to which the Defendant pleaded, that he had paid ex parte 
dicti. Humfridi 201. and that.efect was holden-incurcable, and therefo2e the 
Plaintiff hay Judgement to recover. 


Airb. 30. El:z, in the Common Ple:s. 
CLXXXVII. Geflin % Warburtons Caſe, 


[| N an EjeQione firmæ by Joan Geſlin againſt Hen. Warburton and Sebaſti- 
an Criſpe of Lands tn Dickilborough in the County of Norfolk , Mich. 30. 
and 31 Eliz. rot. 333, upon the general Ifue, the Jury found a ſpecial ver- 
dia, that befoze the Treſpaſſe ſuppoſed one Martin Frenze was ſeiſed of the 
Lands, 


n — — — * 


Ad to be dane, but + per mittance as aba veſaid, and it 
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Geſlin and "Warburtons 
5 Caſe. 


Landa, ol which the Action was bzought in tail to him and the Veires males 
af his body, and ſoſeiſed ſuſfe red a common Recovery to his own uſe, and af- 


terwards deviſed the ſame in this manner: I give my ſaid Land to Margaret Deviles. 


my Wiſe, until ſuch time as Prudence my Daughter ſhall accomplith the age 
of nineteen veares, the Re verſion to ths ſaid 2 my Daughter, and to the 
Peires of her body lawfully begotten ,- upon condition that ſhe the ſaid Pru- 
dence ſhall pay unto my ſaid Wife yearly during her life, in recompente of 
her Dower of and tn all my Lands twelve pounds, and if default of payment 
be made, then J will that my ſaid Wife ſhall enter and have all my Lands du- 
ring her lite, cc. the Remainder, ut ſupra, the Remainder to John Frenze in 
tail, &c. Martin Frenze dyed; Margaret entred, the ſaid Prudence being within 
the age of fourtcen yeares; Margaret took ts Yusband' one of the Defen- 
dauts, John Frenze being Heir male to the fozmer tail bzought a Wait of Er- 
te upon the ſaid Recovery and aligned Crroz,becanſe-the Mit of Entry 
on Which the Recovery was had, was Precipe quod reddat unum Meſſuag, 
twenty acras prati in Dic kleborough. Iynford, Hamplets, withgut namiug any 
Town ;- And there upon the Judgement was reverſed, And it was further 
found, that in the ſaid Mit of Err the pꝛote li upon it, no Wit of Scis 
re facias iſſued to warne dictam Prudentiam * exiſtentem liberi ten. 
premiſſorum , ad oſtendendam quid, haberet „ vel, d ſciret Gin 2 Judi- 
dum præchct non reverſacetur : The Jury further found,that the (aid Marga: 
tet. depending the ſajd JWL2it of Srrgz4 was poſſeſſen qirtute Teſtamenti & ulti- 
me voluntatis dict. Martini, . dictæ Pradentiz pro ut 
lex poſtulat: And they further found, that P 
were 2 the ſaid prets the Feaſt &c. and they found that the (aid 
John Freaze, prætextu Judicu lic reveriat,, £ the pzemifles as Heir 
male, ut ſupra, And ſo feiſed, a Fine was lovyed John Frenze Pla 
tit, and one Edward Tyndal, and the ſaid Prudence his TUife Defozceants,an 
that was to the uſe of the ſaid John Free: And that after wirds Humphry 
Warberton ..nd the ſaid Margaret hes Mile, bronghyt a Wait of Dower a- 
gain the ſaid John Freude, Edw. Tyndal, and Prudence his Wife,of the ſaid 
Lands: The ſatd Edward and Prudence.made default, and the Demandants 
counted againſt the ſaid Frenze, and demande d againſt him the moyety of the 
third part of the ſaid Lands: To which the ſaid Frenze pleaded, that the 
fault of the ſaid Edward and Prudence idem Job,Frenze nomine non debet, qui 
he laid that he the ſaid John was ſole leiſed of the Lands afozeſaid at the time 
ofthe A zit bzought,&c. and pleaded in Barre, and it was found the 
laid John, and Judge ment given fozthe Demandants of the third part of the 
whole Land, and ſeiſig ac toꝛdingly: And that afterwards, 17. Eliz. the ſaid 
Frenze le vyed the I ine to the ſaid, Tyngal, to the uſe of the ſaid Tyndal and his 
Heires : And they found, that after the ſaid Feaſt the ſaid Henry Warberton 
and Margaret his Wife came to the Þeſſuage afozeſaid half an hour befoze 
lun let of the ſaid dax, and there did demand the debt of the laid twelve pounds. 
tathe ſaid Margaret, by the ſaid Martin Fcenze de viſed, to be paid unto the m. and 
there remained till after ſun ſet of the ſaid day, de manding the Rent afozeſaid, 
— that neither the ſaid Tyndal noz any other was there ready to pay the 
ame, 

Andfirft it was moved, if the ſaid yearly ſum of twel ve pounds appaintey 
to de paid to the ſald Margaret were a Kent , oꝛ but a ſu n in groſſe: And the 
opinion oł the Court was, that it was a Rent, and ſo it might be fitly colleded 
out of the whole Will, where it is (aid , that Prudence his Daughter ſhould 
have the Land, and that ſhe ſhould pay yearly to Margaret twelve pounds in 
recompence of her Dower, & c. But if it te not a Rent, but a ſum in-groſſe,it 
s not much material to the end of the caſe : Foz put caſe it be a Rent, the 
lame not being pleaded in barre, the Dower is well recovered, and then when 
default ol payment is made, if the Wife Arn neee 


*% + 


Dower; 
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| 8 vt phens Billford and 
* Cate. 5 Foxes Cale. 


"was the QuoTion : And the Court was clear of opinion, that by the ſute and 


Judgement in the Wzit of Dower, the Wife of the Deviſo; had loft all the 
benefit which was to comets her by the de viſe: the (aid Rent was devi- 


/ —— 


Dower ſhe han diſmuſſed her ſelf of the Kent, and by conſequence of the bene- 
fit of the penalty fog mot payment of it. 


Hill. 30. Ez. in the common Pleas. 
CLXXXVIII. Stephens Caſe. 


Fines levied 


raiſc an uſe, 


Father 


Mich, 30 Eli. in the Common Pleas. 
CL XXXIX. Billford and Foxes Caſe. 
lord bzought an Ad en of Debt againft Fox and his Wife, Executrir of 


Debt bone A het fomer pꝛocrſie continued againſt them, till the Exi⸗ 
gent, upon which the appeared,and put in a Superſedeas foz yimfelf 
only without making mention of yts Nite, and the caſe being moved tothe 

Larerſedtas ty 4 , they vemanyed of the Pzeignothozies 

— remedy it, foz now by the Superſe 

the Wite. not be vztven to anfwer 


- the Yus- 
band abſque — uxore ſua reſpondere . __ & rationi diſſonum ſit, ip- 
ſor in Cut ia re non potuit, ulterius detineri, 


Malory and her Husband, whowere ſued in an 


unte ut the Husband. 
that was the caſe ol the Lady _ 


* it. 
-0—- 


he Queen againſt the Biſhop Mallet and Atkins and 139 

of Canterbury and others. Ferrers Cale, T Hales Caſe. 
Anion of Debt : and pꝛoceſſe — — againſt them —— 
which the Yusband appeared and a Superſedeas fog himſelf, 
put his Wie, and his Superſedeas was not allowed, but pzoceſſe con- 


* 
r 


Hill. 30. Eliz, in the Common Pleas. 
CXC. The res againſt rhe Biſhop of Canterbury and others. 


ve Queen bꝛought a Quuet [mpedit againſt the Archbiſhop of Canterbu- 

ry, the Biſhop of Chicheſter, and the Incumbent : And that Aſh- 
burnham was ſeifcd of the Advowſon, and that he was out-lawed in an Acion 
perſonal at the ſute of ſuch a one, and ſhewed the whole Out · lam certain. 
Exception was taken to the Count, becauſe in the ſetting vown of the 
wzy,the pꝛoceſſe is alledged to be returned by the Sheriff, but the name 
of the Sheriff is not there erpzeſed. As to that, it was agreed by the Court 
that the truth is, that it is pꝛovided by the Dtatnte of 12 E 2. cap, 5. That 
the Sheriffs in their returns put their names to the ſaiv Returnes ; but it is 
not requiſite ſo to plead it, foz the omitting thereof voth not make the Return 
wid, dut the Sheriff ſhall be amerted. « 
Another matter was objeced, foz that whereas the Patron had pleaded one 
plea,and the Incumbent the ſame plea by himſelf in barre. The Queen des 
murred in Law in this manner.quoad ſeparalia placita per dictos, &c, ſepe- 
ralitert placitat. c. Dicta Domina Reg ina neceſſe non habet. nec per legem terra 
tenetur, reſpondere : And the Court was clear of opinion that the Demurrer 
onght to have been ſeveral,upon the plea of the Patron by it ſelf,and upon the 
plea of the Incambent by it ſelf. 


lmpe · 
* 


Hill. 30 Eh. in the Common Pleas: 


CXCI. Mallet azd Ferrers Caſe: 


K Treſpaſſe of Battery; the parties were at JCue upon, Not guilty , and 10 
the Niſi prius it appeared, that the thumb of the right hand of the creaſed of a 
tif was clean cut otf, and ſo maimed ; And it was found fo the Plaintitt, and Maybme by 
damages taxed to fozty pounds, and now the party came in perſon into Court, che Court. 

and pzayed , in reſpec of the heynouſneſſe of the Payhme, that the Court 

would encreaſe the damages: which damages, upon great conſideration had, 

were made one hundzed pounds, and Judgement given accozdingly. See that 

the cutting of any of the Fingers is a Payhme, 28 E 3. 54. by Stone; 

and as fo2 the damages further afeſſed by the Court, then the damages tared by 

the Jury, See Book Entries, 46. 8 H 4. 135+ 39 E 3. 20. 


Hill. 30. Eu ln the Common Pleas, 
CXCII Atkins and Hales Caſe. 


— Atkins of Lincolnes - Inne bought a Mzit of Fo2ger of falſe Faits : 

I Lagainft Hale of Glouceſter,and counted upon the fozger of an Indeature, , 

n quo continetur quod quidam Abbas Monafterii de Glouceſter Demiſit ſci : 

tum Manerii de R. & terras dominicales, &c. The Defeavant pleaded, Not 

mailte. And it was given in evidence on the Plaintiffs part, a Leaſe ſuppo- 

led to be made and fozged, containing that th ſaid Abbot leaſed the ſaid _— 
2 


— 


1.0 b Chamberlain and Olf an d n. ; The Lord Dudley and 
10 3 2 Calc 1 mers Cale «3 1 Lache. Caſe. 


the demelne Lands of the faiv Pannoz , exceptis duobus ſeperatibus 
clauluzis;inde,&c. vocat. 8c» And it was moved, if this Evidence doth main, 
tain the Aue. And it was holden by the whole Court , that the Tvidence 
was good enough. fo2 it is not neceſſary to conſtrue terras Dominitales, omnes 
terras Dominicales, fo the Lands not excepted are terræ Dominicales, and ſo 
the Count is ſatisfied by that Evidence, &c. 


Hill. 30. Elix. In the Common Pleas. 
CXCIII. Chamberlaine 4 Stauntons Caſe, 


(Hen bzought Debt upan an Obligation againſt Staunton, and ups 
Deeds, and on non eſt factum, the Jury found this ſpecial matter, that the Defenvant 
ealing of  ſgbſcribed and ſealed the ſaid Obligation, and caſt it upon a certain table, 
hem. the e any ether deli verꝝ, aʒ any other thing amonnting 
a delivery, And the Court was clear of opinion, that upon that matter the 
Jury had found again@ the Plaintiff , and it is not like the caſe which was 
here lately adjudged, that the Dbligoz ſubſcribed and ſealed the Obligation, 
92 it ypon a table, ſaying theſe woda, this will ſerve, the ſame was hol 
den fo be a good delivery, foz here is a circumſtance , the ſpeaking of theſe 
N by which the Will of the Dbligoz appeareth , that it Gall be his 


* 


Hill. 30. Eig. In the common Pleas. 
CXCIV. Oldfeild a»d Willmers Caſe. 


N Debt upon an Dbligation, the Defendant pleaved, that the Obligation 

was endo2ced with condition, that the Defendant ſhould ſtand to the Award 
of 15, &c. who awarded, that the Defendant ſh uld pay to the Plaintiff at 
ſuch a day 1 00 li, 0z-ſhould find two ſuffictent ſureties to be bound with him to 
the Plaintiff to pay the ſaid 10 li. to the Plaintiff, by twenty pounds a year, 
until the whole-lum be paid: and pleaded farther,th..t he had pertozmed the ſain 
Award. The Plaintiff by Replication ſaith, that the Defendant hath not 
paid unto him the ſaid one huodzed pounds. and ſo in that alligned the beach of 
the Award, and upon the Replication the Defendant doth de mur re in Lam, be ⸗ 
cauſe by the pzetence of the Award, the Defendant had legion either ta pay 
ith one hundzed pounds at the day, 02 to find two ſureties foz the payment of 
it by twenty pounds per annum, &c. fozſa is the Award in the disjundive. 
But the Court was clear of opinion, that the Replication was good, los als 
thaugh that the, Award be ſet down aud conceived in woꝛds dis · zunai ve, vet in 
Law and in ſubſtance it is ſingle, fo2 as to the finding of-@ureties the Award 
is void, and ſo nothing is awarded but the payment of the one hundꝛed pounds 
at the day to which the Plaintiff in his Replication hath fully anſwered ; And 
Judgement was given fo2 the Plaintiff. 


Aroitrament, 


Hi, 30. FH In the common Pleas. 
C XCV. The Lord Dudley and Lacyes Caſe. 


Te Lo2d Dudley bzought an Audita querela againſt Lacy, and upon it a 
audita que Scire facias agatalt the ſame party; And at the day it was moved by the 
rela, Councel of Lacy, that in as mach as no exetution wes ſuey againſt the perſon 

or the Lozd upon the Statute-Staple, in which the ſa id L ozd was bounden to 


Ashewe andthe Erl Sund and Blunt, Smith and Bu- 141 
3 of Lincoines Cale. Caſe. ; ſtards Caſe 


the ſaid Lacy, ſo as he was not in pꝛiſon, a Scire facias ought not to ine, but a 
venite facias. Ans the Court was clear of opinion, That it is at the electi- 
on of the party g*eived which of them he will ſue , ſcil. a Scire fbcias, gz a 
Venire facias. Mee 15 E 4. 5. by Choke, Scire facias and Venire facias are all 
one in effec : Another matter was moved of the part of Lacy; That this Au- 
dita Querela onght to be ſued in the Chancery and not in the Common Pleas. 
But fhe Court was clear of opinion, that the party might ſue in which of the 
Courts he — Dee 16 = Dyer 33%: * — Querela 1 Sta 
tute Merchant dir ened fo the Juſtices ommon Pleas ; but upon a 
Statute Staple, the ute ſhall be in the Chancery by Andit# Querela directed 
tothe Chancelloz, 02 by Scire facias directed to the Sheriff, quod fic in Cancel- 


laria, &c. 


— 


Hill, 30 El. in the common Pleas. 


CX CVI. Akewe and ibe Ele of Lincolnes Caſe. 


Skewe was bound to the Earl of Lincoln in a Statute Stapl2,the Earl ſu⸗ 
AS by which As kewe was put in pꝛiſon; and now the freinds of Audita que- 
Askewe offered the money in Court, and caſt an Audita querela fog we, tela 
and pzaped he might be bayled, and the money retain in Court fill the Audita 

ko 


determined. But the Sarl pzefently demanded the money fo be 
vered to him, but the Court denyed it, and commanded the Pzeignotho 
keep the money, until the Audita querela were determined: And let Askewe to 
bay! foz the coſts of ſut$+ 


Trin. 31 Eliz. in the Kings Bench. 
CXCVII. Ward and Blunts Caſe. 


W Ard bought an Action of Trover and Con ver ſlon againſt Blunt of fuz⸗ 
ty loads of Coꝛʒn: as unto twenty loads the Defenvant pleaded not gnil⸗ 1 —_ 
ty, and as to the refidue a ſpecial plea. upon which the Plaintiff did demurre in — 
Lau and it was avjuvged foz the Plaintiff, upon iſuey a Wait of En: 
quiry of damages, which is returned: Jt wis moved, that the uWzit of En⸗ 

quiry of Damages ought not to have iſſued fazth,foz the Aue doth vet depend 
untryed,and the book of 34 H 6.1. was vouched, and there the caſe was, that in 
Treſpaſſe againft many,one of them made default after a plea pleaded, Pow 
a Wait of Enquiry of Damages ſhall be awarded, but hall not iNue fazth uny 
til the plea of the others be tryed , and if the Iſſue be fryed fo the Plaintiff 
then the Enqueft who tryed the Iae ſhall aſſeſſe dwnages foz the whole, and 
Kiez the Defenvant ag unſt the Plaintiff,then the Wyzit which was awarded 
to iſſue fozth. See 44 E 3.7. Cook, it is in the viſcretign of the Court, 
to award ſuch N zit oz not, which Wray granted, but it is uſual here to grant 
the Wit pzeſently : Gawdy, the caſe. in 39 H 6. is not like this caſe, fog in 
(hs caſe the Zreſpaſſe is divided, and as it were appoꝛtioned in twenty loads, 
and twenty loads, but in the othet caſe not. 


Trin. 31. Elix. Rot. 666. 


CXCV1II. Smith d Buſtards Caſe. 


[* an EjeRione firmæ it was found by ſpecial verdict , that one S was ſe iſet 
of Lands, and leaſed the ſame to F foꝛ one and thirty years, veilding and pay⸗ 


— — 


8 George Farmer and 
Brookes Cale. 


ing twenty pounds per annum at the Font-ſtone in the Temple Church (the 
land u ſell lying in ) upon the Feaſts of the Annunciatton of our Lady 
and Saint Michael, o within twelve dayes after either of the ſaid Feafts, by 
oven poztions , upon condition, that if the ſaid Rent oz any part thereof be un- 
paid by the ſaid ſpace of twelve dayes, Proxime poſt aliquod ſeſtorum vel die- 
rum ſolutionis inde,that then it ſhould be lawful foz the LeCoz to re-enter. I 
aTigned his intereſt to Buſtard the Defendant, at Michaelmas the Rent is be- 
hind, and the twelfth day afterthe Lelloz demanded the Rent at the Temple 
Church; and foz not payment thereof re-entred: Towle , the re-entry of the 
LeCo2 was not lawful,fo2 by the ſaid Reſervation the Rent was not due until 
the twelfth day after Michaelmas, foz befoze that he cannot have an Action of 
Conditions Debt, on diſtrein foz it, and theſe woʒos ( dierum ſolutionis ) are greatly mas 
expoundcd li- terial, foz conditions are odious in Law, and if the woꝛds thereof be doubtful, 
erally for the they hall be conftcaed foz the avail of him who is bound by it. As in the caſe 
party who® of 28 H 8. 17. Jf I be bound to you upon condition, to pay to you befoze the 

F Feaſt of Saint Thomas twenty pounds, if there be in one year two Feaſts of 
Saint Thomas, the latter Feaſt ſhall be my day of payment. Wray, this Rent 
is not due until the laſt day of the twelve dayes, foz neither debt oz viſtreſſe li⸗ 
eth lag it, then the day of payment mentioned in the condition ought to be the 
latt vay of the la twelve dayes, and dict. ſpatium ſhall be conſtrued the ſame 
number of des, and not the ſame dayes. And at laſt it was reſolved and 
adjudged,that the entry of the Lello; was not congeable, but he ought to expes 
the latter day of the twelve dayes. 


Trin. 31. Ee. in the Kings Bench, 
CXCIX. Sir George Farmer and Brookes Ca/e. 


Preſcription, | an Action upon the Caſe the Plaintiff declared, that time out of 
mind, &c. there had been a Pannez called Toceſter , and alſo there 

had been there a Town called Toceſter , and that all the Meſſuages, Lands 
and Tenements within the ſaiv Town had been holden of the ſaid Bans 
noz , and that he is Lozd of the ſaid CPannez , and that he, and all thoſe 
whoſe eſtate he hath in the ſaid Pannoz , have uſed to have a WBake-touſe, 
and a Baker, to bake white bzead and houſe bzead foz all the Inhabitants and 
Paſengers there, which bꝛead hath been of a reaſonable ACize and pzice, 
and ſufficient foz all the Inhabitants and PaCengers there (but doth not 
ſay wholſom ) and that time out of mind, &c. no perſon had had oz uſed any 
Bake-houſe there, but by the appointment of the laid Loꝛd of the Bannoz foz 
the time being: But that now the Defendant had erecteo a Bake-houſe unto 
the Nuſance of the Plaintiff : The Defendant ſhewed,that at the time he had 
ſet up his Bake / houſe there were tee Bakers there; and ſhewed, how 
de was Appaentice to the Trade, and that at th: time, he ſet u the laid Bake» 
houſe foz the benefit of all perſons, as it was lawful foz him to do. Morgan, 
the matter only is , if this pzeſcription made by the Plaintiff be good oz not: 
It is to be confidered,if all pzeſcriptions at the Common Law are one, and if 
all pzefcripttons be guided by one rule and line: And J conceive , that pres 
ſcription at the Common Law is but one : And there are two poynts in 
pzelcriptions, Uſage and Reaſonableneſſe, but they are not guided by one line, 
to2 ſome pꝛeſcriptions are againft ſtrangers, and then there ought to be conſi⸗ 
deration and recompence : Dome pꝛeſcriptions againſt pzivies as between 
Lo2d and Tenant, fez there the Teaure is (uffictent,& volenti non fit injuria. 
Foz the firſt, ſce 5 H 7.9. where in Treſpaſſe the Defendant doth juſifie, 
that the where. is his Free · hold, and that he had a Feldage, and that he, 
and all thoſe whele eftate he hath, dec. have uſed, that if any man 9 
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Brookes Cale. 


with the Sheep of the Defendant foz the tions, chat it 4 

Lr 

E 03 
traverſed the : And foz the other ſee 11 H 
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in 


ming to 
the Pla 
13, 14. 21 H 7. 40. 
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there 


ſhonid biad 4 ranger , pet here our cale 6s 
is our Tenant AudHill 15. Ela. Res 5. 
an erpzeſſe Judgement was given in ſuch caſe foz the » - Buckle 
contrary,although that here be a laſſe to the Plaintit. pet there is not a mon, 
asthe caſein 12 H 8.3. If A bade an acre of Land adjoyning to your acre, 
and my acre is dzowned,J may make a ſluce to carry away the water, andal- 
though that by io doing your acre is e, yet J ſhall not be puuiſhed foz it, 
becauſe it is lawful fo me to make a trench in way own Land, and then if it be 
any Nuſance to you, you may make a trench in your ground, and ſo carry 
the water until it come to 4 River oz ditch, Hee the caſe 11 H 4. of | 
maſters 200. fag it is damum abſque injuria. And it is againſt the liberty of 
the Common-wealth, that liberty of Contrads be nat free but reſtrained with 
Paiviledges to ane only : Vide 22 H 6. 14. Il me erect a Pill neer to my 
Pill, no Agton lyeth againſt him, foe it is fa the uſe of the Kings Subieds. 
m God fozbid , that Szead and the baking of it ſhould be reftreined to any 
—— yr fs ay And as to the caſe of the Nia 
K is not to the pur paſt. m there he paeſcribed to have | 
and the coarection of it; and the fault there is not in the uſurping of a 
in Nuſance of the Plaintiff, but cauſe the Delondant (old meat Hare locrotiy, 
(as the Plaintiff could not have the cozreaion of it. Dee 22 H 6:14. And 
it is not reaſon able, that ſuch p2ofits be reftreined and dzatwn from the | 
good to the pzivate commodity of any perſon, And he cited a caſe was 
ruled in the Exchequer 9 Elz. upon an Jnfozmation exhibited there by the 
Bur geſles of Southampton, that the Bing had granted to the Bargeſſes of 
Southampton, that all the ſweet Wines bought within the ſhonkd be 
unladen at Southampton only: And it was agreed by the good Lozd Wray, 
that luch a grant was not good to depzive the Tommon-wealth of {ach a bey Crant of the 


neſit. and to app;opiate it to ane, which might be pzofitable to : And it king void. 
eee Letters 
Patents, that A B ch ill be of conncel only with the Defendant in the Chan- 


cery 
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rover and 


pnverſion. 


and How. 


cetx and C B > with the L in the Erchequer Chamber, the (ame wn no 
good grant, &c 


Trinyt. 31. Hei the Kings Bench. Iatrat. Hill. 31+ Kor. 31. 

4.08 fret iet : 

Ti: een _ Park againſt Molle and wh 

119 11 772 

an Ae ren Caſe upon Trover any | Converſion. The Defen- 

ded "that" one A recovered in Debt againſt I, P Erecatoz of E Y 
zed and twenty pounds in Damages : The debt of the goods 

Teſtatoz, and the damages of the goods of the Teftatoz, ſi quz fueriat. 

_ not,of the goods of the Sfecuto2. Upon which A pzocured a Fieri fati- 
FN Sheriff of N who made his Warrant to the Defendants'ts 

e the faid Wizit. And befoze Execution 1 P dyed inteſtate, and ad- 

tien was committed tothe Plaintiff, and the Defendants after wards 

pꝛoper goods of 1 P, and ſold them, and deliver the mo» 

ue ſame Trover and Converſion , and averred 


RY The Plaintiff by Replication ſaid, that the 
the laid © nk of Execution,returnod as to the pains 
. pl — perform and as to the damages, 
7 rontetve that the et — ot the Detendant wall not make 
oz they did execution, ſecundum exipentiam brevis, 
li » mt thereby to the Sheriff; and it they would 
be excuſed it ſhould be # great inconvenience , fo2 it is neceſſary that the 
riff have inferiour Dfficers under him. As 37 H 6; an Erecutoz na- 
d in the Mill, named one to take the goods of the Teffatoo in ſuch a place, 
0 vid accozdingly,and afterwards the Erecutc2 doth rcfuſe ; yet the ſervant 
not be piiiſhed fo: that medling, 13 H 7. 2. 21 H 7. 23. Where it 
is ſaid by Read cheif Juſt ice, that if the Bayly delivereth the body of one who 
he hath taken in Execution to the Sheriff, he ſhall be crcuſed, although that the 
Sheriff doth not return the Capias ; and we have pleaded in this caſe, that we 
have delivered the money to the Sheriff, and that is confeſſed by the de murrer. 
Alcham, J tonteive that this Execution after the death of the party is not 
good. Foz an Admintſtrato: is another perſon, where foꝛe new pꝛoceſſc ſhall 
iſſue againſt him, as in all caſes where the perſon is changed: 18 E 3. At 
one ſueth a Certificate out of a Statute, and befoze exetution had he dyeth, his 
Executozs ſhall not have execution upon that Certificate, but firſt they ought 
to have a Scire facias: And 28 H 8, Dyer 29. Tranſcript of a Fine is re- 
moved by the Anceſto2 out of the Treaſury into the Chancery, and comes in 
by Mittimus to have exetution, and the Anceſto2 dyeth befoze Execution. Now 
the Heir cannot pꝛoceed withont a new Micrimus,fo2 he is another perſon. Ser 
36 H 8. Br. Statute Merchant 43. and in our caſe here, at the time of the 
Execution theſe are not the goods of the Erecuio2, fo2 he is not in eſſe, and it 
dught to appear whole goods they are which are taken in Execution: If 
ands be recovered againſt the Father who dyeth, and the Heir be ouſtedby 
Execution, withont a Scire facias againſt the Heir, he ſhall have an Aſſize. 
And 6 E 6. Dyer 76. is our caſe, A is condemned in Debt, and a Fieri 
facias is awarded, and befoze execution A dyeth inteſtate : The Sheriff levyed 
the Debt upen the goods of the Inteffate in the hands of the Avminiſtratozs ; 
upon which the Admintftratozs bꝛought Erroz and reverſed-the Zrecution. 


Tas againſt Moſſe 


— ͤ—̈——j— — — — — ꝗ ꝗ %Üet— — 


Tanfeild, the Exetution is erronious, but is not void, but ſhall ſtand until it be 


reverfed by Erroz, And it was hol den by the whole Court, that the falſe re- 
turn of the Sheriff ſhould not p2ejudice the Defendants : At another day it 


was moved again, and it was holden, that the averment , that the goods put in 
Execution 


R 


A. 
— — w Mt. oe es EE ä 1 


carie and Upton and 145 
Deni. Caſe. Well Cafe. 


Execution were the goods of the Zeftator the day of the Writ of Executi- Execurion 
on ſued, was a good averment without ſaying, The day of Execution done, fo2 — 
the award of the Writ of Execution ſhall binde all his goods againſt whom fer the 
the Judgement was given which he had at the day of the Writ of Execution death of d 
awarded. And it was alſo holden, That notwithſtanding the death of the party Inrcftare « 
againſt whom,8c. The Sheriff might do execution of the goods of the dead in ie inccftar 

hands of his Execntozs accozdiug to the opinion of Bryan. 16 H. 7. 6. Fd: gos 
and afterwards in the pzincipal Caſe Judgement was given againſt the **<<=rion# 


; re late ro the 
Plaintiff. dare of the 


Trin. 31. Eli. In the Kings Bench. Writ. 


C CI. Carie and Denis Caſe. 


He Caſe was; Upen a Latitat, the Sheriff returned, That by vertue 
Ti the ſaid pzoceſs he had arreſted the Bodie of the Defendant, and that Rexorn of th 
ſach a day after, and befoze the Keturn of the Latitat, a Habeas Corpus came — 
to him to bzing the bodie immediately into the Chancery, which was done ac⸗ 
tondingle, and there the Pziſoner was diſcharged by the D2der of the ſaid 
Court: and the ſame was holden a good Return, foz the Sheriff is bound to 
obey the Kings W2z1ts,and to execute them, and he cannot compel the partie to 

in Sureties to appear here: and the truth was, That the party was 

ought befoze the Baſter of the Rolls, and he did diſcharge him. And per 
Curiam, the ſame is no offence in the Court, but it was an ill ac of the Pa⸗ 
ſer of the Rolls, Foz we oftentimes have perſons here upon Habeas Corpus 
who are alſo arr eſted by Pzoceſs out of the Exchequer, oz of the Common 
Pleas, but we will not diſcharge them befoze they have found Suretics fog 
their appearance, tc. and ſo the ſaid Courts uſe to do recipzocally : and we 
cannot punich the Sheriff, taz the Habeas Corpus was firſt returnable befoze - 
the Lacitat , but the party may have an action againf the Sheriff, but we will 
ſpeak with the Maſter of the Rolls, &c. and afterwards Bail was put ia: But 
afterwards another Erception was taken to the Return: ſci. a coſlodia noſtra 
exoneratus tuit, which might be intended as to the Cauſe in the Chancery on- 
ly, and not foz the Cauſe here, foz he hath not alledged, that he hath not al- 
ledged, That he was committed to any other in cuſtodie, and foz that cauſe 
day was given to the Sheriff to amend his Return. - 


Trin. 31, El:z, In the Kings Bench. 
CCII. Upton and Wells Caſe. 


] A an Ejectione firmæ by Upton againft Wells, Judgement was given foz 
the Plaintiff, and upon the habere facias poſſeſſionem, The Sheriff re- 
toned that in the Execution of the ſaid Writ he took the Plaintiff with 
him, and came to the houſe recovered, and removed thereout a woman, and 
two childꝛen, which were all the perſons which upon diligent ſearch, he could 
unde in the ſaid houſe, and delivered to the Plaintiff peaceable peſſeſion to 
his thinking, and afterwards departed, and immediately after thzee other 
perſons which were ſecretly lodged in the ſaid houſe expulſed the intiff a- 
gain: upon notice of which he retozned again to the ſaid houſe to put the 
Plaintiff in full pceCion, but the other did reſiſt him, ſo as without perill 
of his life, and of them that were with him in company he could not vo it. 
And upon this Retoꝛn the Court awarded a new Writ of execution, foz that 
the ſame was no Execution, of the fir Writ, and alſo awarded an attach- 
ment againſt the partics, 


U Trin. 


: 
, o 


AMarſb and Hedd and cha- 
e Caſe. /oners Cale. 


tri. 31. EE In the Kings Bench. 


C CIII. Marſh and Aſtreys Cafe. 


Arſh bzought an Action upon the Caſe againſt Aſtrey, and declared, 

Mes: he had pꝛocured a Writ of Entry ſur diſſeiſin againſt one A. and 

thereupon hav a ſummons foz Lands in London, and velivered the ſaid um- 

mons to Aſtrey being under Sheriff of the ſame County; virtute cujus, the 

ſaid Aſtrey ſummoned the ſaid A. upon the Land, but notwithſtanding that 

did not return the laid @ummons ; Aſtrey pleaded Not guilty. And it was 

tryed in London, where the action was bzonght fo2 the Plaintiff, and it was 

Tan moved by Cook in arreſt of Judgement, That here is a miſ-tryal, foz this iſ⸗ 
n ſus ought to be tryed in the County where the Land is, becanfe that the cauſe 
is local; but the Exception was not allowed, foz the action is well layed in 

London, and ſo the tryal there alſo is good. Another Trception was movey 

becauſe the action ought to be againft the Sheriff himſelf, and not againft 

the Under Sheriff, fo2 the ber ift is the Dfficer to the Court, and all Rey 

tozne3 are in his Name, and J grant that an action foz any falſity oz deteit 

lveth againſt the Ander Sheriff, as fo: embeſſe lling, rafingof Writs, &c. 
but upon Non feaſans ,- as the Caſe is hete, the not Retozn of the @imnmons, 
it onght to be v2oucht againſt the Sheriff himſelf. See 41 Ed. 3, 12. And 
if the under Sheriff take one in Execution, and ſuffereth him to efcape debt 
lyeth againſt the Sheriff himſelf. Another Exception was taken becauſe the 
Dectiration is that the ſaid Aſtrey Intendens & machinans ipſum querent. in a- 
Rione ſua præ dict. proſequend. impedire, &c. did not retoʒn the (atd Summons 
but doch not ſay, tu-c exiſt. Under-Sheriff. Snap , contrary, Af a Bayly 
Errant of the She: iff, take one in Execution, and he ſaffer him to efcape, an 
action lieth anainft the Bayly himſelf. And that was agreed in the Caſe, of 
a Bayty of Middleſex , and Sir Richard Dyor Sheriff of Huntington, and 
his Under Sheriff, who fuffered a P2iſener to cfcape, and the action was 
bzought againſt the Under Sheriff; fez it may be the @herrff htmſelf had not 
notice of the matter, becauſe the Writ w-s delivered to the Under-Sheriff , 
and he tock a Fee foz it, and therefoze it is reaſon that He ſhalt be puni ſhed 
As ik a Clerk in an Dffice mil-enter any thing, he himſelf ſhill be puniched. 
and not the Paſter of the Dffice, becauſe he takes a fee fo2 it. But if the Res 
ton made by the Bayly be inſufficient, Then the @heriff himſelf (hall be 
Caerced, but in the pꝛincipal caſe it is clear, That the acton lyeth againf@ 
the Under Sheriff if the party will „ and ſuch was the opinion of Gawdy 
and Clench : As to the cther matter, becauſe it is not alledged in the Decla⸗ 
raticn, That the Defendant was under Sheriff at the time, The Declara- 
tion is good enough notwithſtanding that, foz ſo are all the Pꝛeſidents, and 
if the Defendant were nct under Sheriff the ſame ſh11l come in of the other 
tire. See 21 E. 4. 24- And aſterwirds in the pziacipal Caſe, Judgement was 

given fo2 the Plaintiff. 


Trin 30. Fliz. In the Common Plcas. 


(Gi C IV. Hedd and Chalone + C. 


N an Rjectione firmz by Hedd againft Chaloner upon a Demiſe fo2 pears 

of Jane Berd, Jt was found by eſpecial Uervict, That William Berd was 
ſciledmFee,x made a Feeffment to the ue of himſelt᷑ fo2 life, and afterwards 
to the uſe of his two daughters Joan and Alice in lee, and dyed, and Joan en- 
tred 


1 ks.” 


Read and >a 
Naſbes Cale. 


j 


is not 

1s the 

3. 426 

and Alice | 

them onters, the ſame veſts the peſſ:ſion in them both ; Then by the demiſe 
of Joan only to the Plaiatiff. Wray, Yere the Term is in- 


4 
AA 


f 


771.3 1. Els, In the Kings Bench. 


Cc v. Read ad Naſhes Caſe. 


15 an ation if Treſpaſs by Read and his Wife againft Naſh, foz entring 


ry-houſ ot guilty pleaded, The = 
R Bed Ut Knight, was ſeiſed in Fee 
Pannours of ] and S and of diverſe other Lands mentioned in his Will, 


Remainder to the fir ſt (on 


bout oz make any Alienations oz diſcontinuance, c. hereby miſles 
cannot remain, deſcend and come, in the fozm as was _—_ by the laid 
Will, otherwiſe then foz Joyntures foz any of their Wives la her life only 
0; leaſes foz 21. years, whereupon the old and atcuſtomed Ne be re- 
ſerved, That then ſuch perſon ſhall fozfeit his cſtate, Mir John dy⸗ 
&: Sir Thomas Greſham his ſon, built a new Yonle upon the Land: and, 
4 Marie, leaſed to Bellingford foz one and twenty years, rendzing the an- 
tlent Rent. And afterwards 2 Eliz. he leavyed a fine of the laid b 
and of all his Lands: and 5 Elin. Eines Jointure to his Wie in this 
manner, ſci, Be covenanted with certain perſons to ſtand ſeiſey to the uſe 
of himſelf, and his TWiife foz their lives, and afterwards fo the uſe bf his 
Right Veirs, and afterwards, 18. Eliz. he leaſed unto Read and his, wife foz 
one and twentie years to begin pꝛeſently (which was a yeat befoze the expira⸗ 
tion of the ſaid Leaſe made unto Bellingford ; ) which Leaſe being 5 
Read entred. It was argued by Cook, Chat dere, upon the wozds contains 
din the Proviſo, Sit Thomas had power and authozity; not being but Te⸗ 
nant foz life to make a Leaſe tos years, oz Joiature, and that upon implica- 
tion of the Will, which onght ko be taken and conſtrued acco2ding to the 
ent of the partics; foz his meaning was to give a power, as well as an 
otherwiſe the wozd (otherwiſe) ſhould be bold; and it is to be obſcr- 
Chat the parties intereCed in the ſaid condeyante were Knights, and 
not very likely, That the ſaid Sir Richard Greſham did intend, that 
ſhould keep the Lands in their own manurance as Yusbandmen , but 
the (ame to Farm foz Rent. Am it is great Reaſon, although he _ 
- A 2 


757 


it 


4c Smart; Cie. 


cannot 
le out of a 


Debt upon a 


furious Cone 


make a. Pave 


02ver of his Inheritancs ſhould be pzeſer ved, yet to 

> a> phe — er to his family to enable 
and make them capable of great Patches, which ſhonid be a Treagthmag te 
his potetity, which could not be without great Jointures, wherofoze. I cm 
coive it reaſonable-toconftrue it ſo, That here they have power to maize ju 
tutes fv; their Wives. At hath been ſaid, That no grant can be taem bf 
implication,” as 12 E. 3. fic avor.77. Land was given to I and A his wife, 
and ts the heits of the body of I begotten : and if I and A dy, without hair 
of thetr bodies, betwixt them begotten, that then it remain to the right ders 
of 1; and it was helden that the ſerond clauſe, did not give an -eftate tafl to 
the wife, by implication being in a grant, but otherwiſe it is in Caſs of a 
deviſe, as 13 H. 7. 17. (and there is no difference (as ſome conceive ) when 
the deviſe is to the heir, and when to a ſtranger) but theſe caſes concern mat 
ter of Intereſt, bat our cafe concerns an Authozity: and admit that ſir 
Thomas hath power and authozity to make this {raſe, Then we are to conidet 
if the Jointurs be good, fo2 if it be, Then being made befoze the Leafs, 
ſhall take effec befoze, and the woman Jointreſſe is found to be ali bo But 
I conceive, That this Jointure is void, and then the Leaſe ſhall Rand, d 
an uſe cannot riſe ont of a power, but may riſe out of an eſtate of the Teſta» 
taz, and out of his Mill, 19. H. 6. A man deviſeth, That his Erecutozs 
fhall ſell his reverſion, and theyſell by Wozp, it is a good Sale, foz now the 
Reverſton paſſeth by the Will. But an uſe cannot be raiſed ont of an nſe , 
and a man cannot bargain,and ſell Land to another uſe then of theBargainee. 
And it is like unto the caſe of 10 E.4,5.The diſſciſce doth releaſe unto the diſ⸗ 
ſeiſoʒ rendzing Kent, the render is void, fb2 a rent cannot iſſne cut of a right, 
fo an uſe cannot be ont of aReleafe by the viſſeiſee,foz (ach releaſe to ſnch pars 
poſe Mall not enure as an Entry and f eottment: Alſo here after that 4 
ante. it Thomas hath built and erreced a gew houſe, and no new Rent is re⸗ 
n ancient Nent. foz part of the ſam is 
of the new hoaſe. But as to that. At wasTaiv by the Juſtices, do not 

ſpeak to that, fo2 it appears that the Rent is well enongh reſerved. Another 
matter was moved fb2 that, That a pear befoze the Expiration of the Leaſe 
mate eg Billingron this Leaſe was made to Read, foz 21, years to begin pꝛe⸗ 
ſenfly from "the date of it: although by the ſame anthozity he cannot make 
Leaſes in Reverſton, fo2 then he might charge the Inheritance in infinitum. 


But pet ſarh a Leaſe/as here is be might make welt enough, faz this Leaſe 


is to ys any ſo no ch:rge to him in the Reverſion, as in the 
Cale, Fox and Colliers, upon the @tatate of 1 Eliz. A Biſhop makes 
a Leaſe foz thzee years befoze the Expiration of a fozmer Leaſe to begin pze- 
ſently, It was helden a g Leaſe to bind the @nccefſo; foz the Inheritanre 
of the Bithopis not d above one and t venty years in toto. But if a 
Biſhop make a- L*afe foz years, and after wards makes a Leaſe koz ther 
lives, the ſante is not good, 8 Eliz. Dy. 246. Tenant in tatl leaſeth to hts 
gin at Mich enſuing fo; twenty years, tt is a good Leaſe by the tg, 
tute of '32 H. 8. ſo is a leaſe foz 10 years, and after foz elevenyears, WO 


the Statutes are in the Negative, but this power in our Caſe is in the 
mative ; and the Inheritance is not charged in the Whole with moze 
one and twenty years. | 


Trizit, 3 1. Elz. ln the Kings Bench. 
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C CVI. Kinnerſly and Smarts Caſe. N * 


N Debt upon a Bond, The Plaintiff declated, That the Bond was made 
Ih London; The Defenvant pleaded, That an uſurious Contrad us 

” made 
' | 


The Queen and 
Buckberd: Cafe: 
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1riz. 36. El. in the Kings Pegel! 
CCVII. The Queenand Buckberds Caſe 


TY Queen recovered againſt Buckbeard in a Quate Impedit; and theres - * 
upon a Mit of Etroꝛ was bought. and it was aſigned fur Erro, that the 
Auten. poſt tempus ſemeſtre, had Judgiment to recover fog the value 
of te Church of half a year ; Cook, the ſame is no Erroz as it was avjavged, 
7 Hu. 236. See alſe 34 H 1. 51, Aud theſe damages are not as vamgges, 
bat as d penalty inflicted upon the vkurbaince. dee Book Entries, 483. 
The: hing in a Quare impedit counted to his damage of fozty z and 
48 4/4600 li, and although :rempus ſemeſtre tranſietit. yet the King reta⸗ 
der damages , but the v lue of the Church fo2 half a vear , foz the Ring at all 
times may pꝛeſent in his own right; foz nullum tempus occurrit Regi, At Damages ins 
mother dry it was moved by Fennet „nd he conceived, that the aber . 
Auen is no: to recover d amiges, ſos the doth not pzeſent {1 her own rigyt, ſeq King, & ec 
the Incumbent hav two Benefices without Qualifications, and therefoze the tra. 

fir was void, and the Lapſe encurred, and theretoze the Aueen did pꝛeſent 
in the right of the Crown , and fo is not verus Patronus, 14 E g. Quare Im- 
pedie 54. The King ſhall not recover damages, although he count of dama- 
ges, 3 H6. D-»meges 17. And as to the caſe of 7 Eli. it votY not appeat 
there, that the King did pꝛeſent by reaſon of his Pzerogative, and he Hewer 
divers Pzefidents,that the King ſhall not recover damages in ſuch caſe, P 7 
Hy. rot. 402. + H 6. rot, 216. Fo2 the Statute was to give va- 
mages to the very d tron, and not otherwiſe. Cook, where the King pze- 
ſents by Laſpe he is verus Patronus hac vice, as Gzantee of the next Avoid» 
ante: Vide T. E 1. Quare Impedit 18 1. The King recovered damages in 
the cale of a P2ioz Godfrey ſaid, he had ſearched the Noll dt 7 Eliz. and 
there is moze repozted in the Book then is in the Roll, foz Judgement is gi 
foz thePzeſenitee , but as ſo the damages , the Court would avviſe of if. 
y, if ts clear, that the Queen ſhall not recover donble damages foz hb. 
tarmotleoſe her pzeſentment, quia nullum rempus occurrit, and becauſe , ©0 gogle damg- 


quod tewpus ſemeRtre tranſierit, but ſhe ſhall hade fingle damages, itz they ts ger 
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cT cen and Buckberds 


The Queen ought to recover damages, but only 


damages, and the. wo2ds of the tatute are ge- 
neral, | — mar opo ry and of all @tatutes 
— gives in a Wit of ow 
Statuts of ( damages in a 
il, and the Ring bzings an Acton the ſeifin of his 
= Ln | in conttraction of Statutes, the opinians of them which 


8 
: 


= 
which the d ing 
— T 
2 k be ceverſed,a * mer ere 
ue ce n 
here nat aan the fame foz Erroz,becauſe no damages are given. fo it is 
advantage. Aud alwayes where it is found foz the Queen in 4 Qua- 


advantage. 


lmpedit,they of the valne of the Church, which ſhould be a frivolous 
— recover damages. Gawdy, of things tranſito- 
ries may be diſturbed, and if ſhe be, wherefoze ſhall the not reco- 
ver damages e but the doubt ts, if the intent of the Statute be, if the party 
ſhall have ſingle damages in any caſe : And here in this caſe the Judgement 
is one and entire, and if it be reverſed in part it ſhall be reverſed in the 
- whole; as in Dower, the Tenant pleads, that he is alwayes read, &c. the 
Demandant [hall have Judgement torecover der Dower, and a {A it ſhall 
iſſue fozth to enquire of the damages. And ſee alſo17 E 3. Jnan Adize 
of Dorrein pzeſentment, the Plaintiff had Judgement to have a Wait to the 
Bishop: Any the Aſſize was taken after ta the damages: And in the mean 
time the nt b:zought a Wzit of Grout. and it was holden mainfaina- 
ble, ta they are ſeveral Jupgements ; but it is not ſo herc, foz the Sntry is, 
Quod querens habeat bre. Epiſcopo, & quia neſcitur quz damna, &c. foz it is 
one Judgement, 

Wray, It is but one Statute,and theufoze it ſhall be conſtrued with one coa- 
Trucion,and it ſhould be a ſirange conKruction, that the King ſhould be with- 
in one part of the @tatute, and out of the other. And 34 H6. 3. Lhe Kings 

Attozney could not have damages, which is a great p2oof and authozity, that 
the Judgement foz damages in ſuch caſe is Erroz : The experience and uſage 
of Lawis ſafficient to intecpzet the lame to us, and from the time of E z. un⸗ 
til now, no damages have been given in ſuch caſe. Zhaice this matter hath 
been in queſtien, 1. 3 Hg. andthe Juſtices thece would not give damages; 
34H 6. there the Councel learned of the Ning, could not have damages fo; 
the Bing. , And 7 Eliz. there was no damages: And whereas it hith been 
ſaid, that a man ;11 not have a Wzit of Crro2, where Indgement is given 
lad his benefit, that if Judgemeat be entred that the Defendant be in Maner. 
where it ought to be, Capiatur, yet the Defenvant ſhall have a Wit of Cxrm: 
And he conceived alſo., that here is but one Judgement: Clench , the firſt 
Pzeſident after the making of that Statute was, that damages were given foz 
the King in ſuch caſe; but afterwards the pzacice was alwayes o e, 
and that the ſaid Statute could not be conſtruad, to give in ſuch caſe damages, 
and the reaſon was becauſe the Juſtices took the Law to be otherwiſe: And 
the King is not within the @tatute of 32 H 8, ofbuping of Tythes, noz any 


Chapman and Hurſts SKirdler and Lever- 
5 Caſe. ſages Caſe. 
Subjects who buyeth any title of him : And here in our caſe , the Queen is 
not verus Patronus, but hath this pzeſentment by Pzerogative : And if title 
do accrue to the Biſhop to preſent foz Lapſe , yet the Patron is verus Pa- 
tronus. | 

At another day the caſe was moved, and if was ſaid by Wray, that he had con- 
ferred with Anderſon, Manwood, and Periam, who held, that the Queen could 
not have damages in this caſe , but Periam ſomewhat vonbted of it. Gawdy, 
in:2E4. 46. In Dower the Demandant recovered her Dower, and dama- 
ges dy verdic , and afterwards foz the damages the Judgement was re verſed. 
wm toad tan the Lands. Clench , it ſhall be reverſed fz all; foz there is but 
one Judgement. Any aſterwards Judgement was given, and that the 
Queen ſhould have a Wit to the Biſhop and damages. Popham, The Court 
ought not to pzoceed to the examination of the Errozs , without a Petition to 
the Queen, and that was the caſe of one Morda unt, where an Infant te vyed a 
Fine to the Queen, and therenpon bzought a Wzit of Erroz,and afterwarys 
by the Reſolution of all the Judges, the pzoceedings therenpon wore ſtaped. 
der 10 H 4 148. a good cafe. ' 


Trin. TY El;z. in the Kings Bench. 
CCVIII. Chapman ad Hurſts Caſe. 


RR Chapman and Hurſt the Defenvant die libell in the spiritual 
Court, foz Tythes againft the Plaintiff , who came and farmiſed , that Ph 
whereas he held certain Lands by the leaſe of Wir Ralph Sadler foz term ak 
yeares within ſach a Pariſh , that the now Defendant being Farmoꝛ of the 
Rectozy there: The Defendant, in confideration that the Plaintick pzo⸗ 
miſed and agreed to pay to the Defenvant ten pounds per annum, during 
the Term, foz his Tythes, he pomifed , that the Plaintiff ſhould holy his 
laid Land without Tythes, and without any ſute fog the ſame, and thereupon 
pzayed a Prohibition: And by Gawdy ; the lame is a good difcharge 
of the Zythes foz the time, and a good Compoſition to have a P2o- 
hibition upon; and and it is not like unto a Covenant. Dee s E. 14. by 


1r1n. 31. E. in the Common Pleas. 
CCIX Kirdler and Leverſag:s Caſc. 


[* Avowzy the caſe was, that A (c iſed of Lanes leaſed the ſame at Will, 
rendzing rent ten pounds per annum, and afterwards granted eundem reddi. Av x.. 
tum, by another deed to a ſtranger foz life , and afterwards the leaſe at will 
determined. Periam was of opinion, that the Rent did continue, and als 
though that the woꝛ ds be, eundem redditum, vet it is not to be intended, eundem 
numero, fed cundem ſpecie, ſo as he ill have ſuch a Rent, ſcil. ten pounds 
per annum: As where the Ning grants to ſuch a Town, eaſdem liberrares 
quas Civitas Cheſter habet, it (hall be intended ſuch Libertics,and not the ſame 
Liberties ſo in the pꝛincipal caſe : Alſo he held, that a Rent at will cannot ve 
granted foz life , and thcrefoze it hill not be meant the ſame Rent: But it 
_ 1 adjudged , that the Reat was well granted foz the life of the 
te. | 
* 


Trin. 


hymn and '  e Degory and 
Alleyns Cale; 3 Roes Caſe. 
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Tris, 3 l. Elia. In the Common Pleas. 


C CX. Heayes and Alleyns Caſe. 


2p Eayes bought a ſur cui in vita againſt Alleyn. And the caſe was this, The 
* Han of a Peſſuage, had other Lands of good and indefecible tytie 
adjoining to it, and demoliſht and abated the ſaid houſe, and built another which 
was larger, ſo as part of it extended upon his own Land, to which he had 
good title. And afterwards the heir bzought a ſur cui in vita, and demanded 
the houſe by the Name of a Peſſuage, whereas part of the houſe did ex- 
tend into the Land to which he had no right. And by Periam, The Urit 
ought to be of a Peſſuage with an Exception of ſo much of the houſe which 
was ereced upon the ſoyl of the Tenant, as demand of a Peſſuage ercept a 
Demand, and Chamber: And it was argned by Yelverron, That the Writ ought to a- 
manner of hate, fog if the Demandant ſhall have Judgement accozving to his Writ , 
in a vit. then it ſhall be entredquod petens recuperet Meſſuagium, which ſhould be Er- 
ronions, fo2 it appeareth by the verdict it ſelf, that the demandant hath not 
title to part of it; and therefoze he ought to have demanded it ſpectally, F 
H. 7.9. parcel of Land, containing 10. Feet. 16 E. 3. Br. Mortdanc, of a 
piece of Land containing ſo much in bzeadth, and ſo mach in length. And 
the mopetie of two parts of a Beſſuage, and 33 E. 3. br. Entrie 8. a Dif- 
ſeiſoz of a March ground made Meadow of it, Now in a Writ of Entry it 
ſhall be demanded foz Meadow. Drue Ser jeant contrary, and he confeſſed 
the Caſes put befoze, and that every thing ſhall be demanded by Writ in ſeich 
ſozt, as it is at the time of the action bzonght : as a Writ of Dower is 
bzought of two Pills, whereas during the Coverture they were but 2 Tofts, 
but at the dap of the Writ bzought, Mills, and therefoze ſhall be demanded 
by the name of Mills, 14 H. 4. 33. Dower 21. 13 H. 4. 33. 175. 1 Hl. 5. 11. 
Walmeſly, part of a Peſſuage may be demanded by the. Name of a Peſſu⸗ 
age: and if a Youſe deſcend to two Coparceners, if they make partition 
that one of them ſhall have the npper Chamber , and the other the lower , 
here if they be diſleiſed, they ſhall have ſeveral Adifſes, and each of them 
ſhall make his plaint of a Þeſſuage , and by him a Chamber may be demans 
ded by the name of a houſe. And afterwards the Writ was awarded good 
but a ſpecial Judgement was given ei, quod querens recuperer Meſſuagium 
ptædict.viz, ſo many feet in length, and ſo many in bzeadth, accozding to that 
which was found by the Uerditt, 


Trin. 31. Eliz, in the Common Pleas? 
CCXI. Degory and Roes Caſe. 


Debt. Din bzought Debt upon an Obligation againft Roe, as heir to his an- 
ceſtoz, {he defendant pleaded, That his Anceſtoꝛ by his deed did co- 
venant with ir W. Winter, and A. Marſh, to ſtand ſciſed to the uſe of him⸗ 
ſelf foz life, and afterwards to the uſe of the Defendant, and his heirs, and 
ſo he had nothing by deſcent, The Plaintiff replicando ſaid, non convenit; 
and it was found by ſpecial verdict, Chat ſuch a deed of Covenant was made 
by the Anceſtoz of the Defendant, but the firſt uſe was limitted to the Co- 
venanto2 and his wife, foz their Lives, xc. And that he delivered the ſame 
to] S as his deed, te the uſe of the ſcid dir W. Winter, and the ſaid Marſh, 
ik the ſaid Sir W. Winter would agree to the ſame, and take the charge of it 
upon him, and if he will not agree, That then it ſhould not be his 3 
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further found, That Sir W. Winter dyed befoze any agreement, and it was 


moved by Periam, At the ſame be preſently the deed of the Anceftoz , oz if 


it do not take effect till the condition be perfozmed, ſci. untill Sir W. Winter 


= agreed to it. See 14 Hl. 8. 17,18, 19, 20, 23. Andby Walmeſly, Che Deeds, when 
a 


— 


me is not the Deed of the Anceſtoz untill Sir William hath agreed; But 0 take etfe&; 


by Anderſon and Periam, although Sir William Winter doth not agree to it, 
Pet it is the derd of Roe, fo although a deed be upen condition, ut ſupra, pet 
becauſe de delivered it as his deed, and the Con is ſubſequent to it, At 
ſhall be raken foz his deed, and the condition after ſhall be void, becauſe re 
pugnant-: Fez although that in Eſtates limited to men, the eſtate may be 
pzecedent, and the condition ſubſequent, and the not pet fe mance of the con» 
vition may de ſtroy the eſtate, fo2 the e ſtate is alwaies ſnbjert to the condition, 
pet it is not lo in Decde, fcz being ence the deed of the party; it can never 
ceaſe to be his deed, after it is once delivered as his deed. - Owen, Although 
the ſame be the deed of the party, pet it is not well pleaded, and he concetvey 
the iCue is-found againſt him, foz the Covenant is pleaded, to ſtand ſeiſed un- 
to the nſe of himſelf fo life, the Kemainder over: To which the Plaintiff 
Replicando ſaith, non convenit, ſo as the Iſſne is, if any ſuch Deev of Co- 
venant was, and the Jury finde, That the Covenant was to tand ſeiſed to 
the uſe of himſelf, and his wife, &c. ſo as it ia nat ſuch a deed as the Defen⸗ 
dant hath pleaded, foz oth-r eſtates are limitted by it. and therefoze it thalh 
not be intended the ſame deed. Periam , The ſame is not matertall, fog 
the lubſtance of the Plea is, Nothing by diſtent, &c. and it was/ avs 
journed. | 


— 


trim 31. Eliz. In the common Pleas; 


CCX II. The Schollars of All. ſoules is Oxford, and Tani. 
worths Caſe. 


[ Na Writ of Right by the Tolledge of All. ſouls in Oxford againft Tam- yy.icotk 


worth: the Writ was, Quod clamat tenere de nobis in liberam param et per · 
petuam Elemoſinam. And erecption was taken to it, becauſe it onght to be 
i liberam Elecmofinam, fans pura & perpetua, alſo it onght to be Eleemoſing, 
witha Double e, and not Elemoſina, with a ſingle e, but the exception was 
not allowed. Foz as to the nt ſt Exception; it is buf ſurplaſage , and as 
tothe other, It is the common courſe. Another trecption was taken to the 
Writ,becauſe the we2zds are quod clamat eſſe jus & hæteditatem ſuam, without 
laying in jure Collegit : Anderſon, The n tit is good enough; Ik a Pat⸗ 
fon plead tt at he is ſe iſed, he ſhall ſap in jure Eccleſiæ, foz he hath two capari- 
lies, and without ſuch wo2ds here ſhall be intended ſeiſed in his own Right. 
But if an Abbot plead that he was ſeiſed, there needs not ſuch wozds fox he 
hath no other capacity, ſoof Dean and Chapter; Mapoz and Comminalty ; 
Andafterwards, the Writ was awarded good, and that the Tenant ſhould 
anſwer over, &c. Der Book Entries 236, 237 It was alſo moved, If the 
Colledge ſhall count of its ſeiſia within 30. years, becauſe that the Cozpozas 
tion never dyes, and then if he count of its own poſſeſſion, the ſame is with- 
but limitation. And it was holden, that if the Guardian of the Colledge 
which now is, was ever ſciſed, he ought to count upon a ſeiſin within thirty 
years; But upon the ſeiſin of his Pzevecefſoz he onght to count of a ſetfin 

n 60 years as another common perſon, foz the change of the Teſte of 
luth a ſeifin, is as the dying ſeiſed, and diſcent of a common perſon. 


ighe 


The Lord Buckburſts and the | Jennings and Hawkins ** 
Biſhop of Wincheſters Cale. 1 Caſe. 2Lawſe Caſe: 


TEE ͤ _ TT 


Trinit. 31. Elx. in Commun! Banco · 


cC XIII. The Lord Buckhurſt and the Biſbop of Wincheſtery 
Caſe, 


— L029 Buckhurſt bzonght a Quare Impedit aga inſt the Biſhop ol Winc. 
Jud counted, that be was ſeiſed of the Pannaz of D, to which the Ad vow⸗ 
ſon was appendant. and that the ſaid Chur ch bet ame void, and that he pzeſent- 
ed Maurice Sackvill his Clark. The Defendant pleaded, that he was ſeiſey 
of the ſaid Advowſon, as in groſſe, and pꝛeſented one Maurice Sacvill, abſque 
hoc, that the Ayvowſon was appendant. It was moved, that the Defendant 
onght to traverls the Pzeſentment, and not the Appendancy, efpectally as the 
cauſe is here, where they both pꝛeſent one and the ſame perſon, to which it was 
laid, that that doth not appear,foz the De endant hath pleaded, that he pzeſent- 
ed Maurice Sackvill,but oth not ſay, prædict. Maurice Sackvill , fo as it may be 


well taken contrary, where the Plaintiff declares of an Advowſon in grofſe, 
and that he to the ſame pzeſented, and the Defendant pleadeth, that 
K is ſeiſed of ſuch a Panne to which the Advowlon is appendant, 

c. Without that, that the Abvowſon is in groſs, there he ſhall 


a the pzeſontment, foz the pꝛeſentment ſhall make it in groſſe. Det 
13 12. 


Trin. 32. Eliza. in the Common Pleas, 


CCXIV, Jennings aud Winches Caſe. 


Aduempſir. K an Action upon the Caſe by Jennings againſt Winch. The Plaintiff 

declared upon an Aſumpſit by the Defendant, 1. Mai 32. Eliz. and connt/ 

ed upon a Mut uatus foz twenty ſhillings, and an Indebitatus fog four pounds. 

The Defendant pleaded, that he being endebted to the Plaintiff in five 

pounds, and W $ in another five pounds, they became bounden to the Plain- 

tiff in twenty pounds foz the payment of ten pounds in ſatisfaction of the ſaid 

ſum of five pounds, and five pounds, and that the Obligation was ſcaled be/ 

foze the day of the A um pit ſuppoſed , and added, that the ſame is the ſame 

debt, and that the Obligation was made foz the ſame debt. And by the 

nion of the whole Court, the ſame cannot be a good plea , foz an ©bli 

cannot detain a Contrac 93 an ACumpſit afterwards made. And the truth 

of the matter was, that the Obligation was made after the ACumpſit , al 

though that the Plaintiff declared of an Aſampſit made after. And in that 

caſe it was holden, that the Defendant might ple ad the ſpecial matter; that 

the — was made after the ſaid Aſumpfit , abſque hoc, that he A. 
umpſit, &c. 


Trin 32. Elx. In the common Pleas, 
CCXV. Hawkins and Lawſe ee. 


H Awkins bzought an Action of Debt againſt Lawſe, Erecutoz of one A, fu 
, TRent reſerved upon a Leaſe foz y:ars made to the Teſtatoz. The De 
fendaat pleaded, fully adminiftred, and upon the Evidence it appeared, that 
theſaid A made the Delendant his Zrecntoz , and that he did a 
poſſeſſion 


Debt. 


he is not the ſame perſon , but another. See 10 H 7, 27. the Traverſe s 
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[$ er Acton upon the Caſe betwirt Read and Jobnſon,the Plaintiff declared 


— - — 


Toory and Reade — 
Frye: Caſe. Tobnſons Caſe. 13 


ion of divers goods of the Teſtatoz,and ſo adminiftred, and afterwards 
refuſed in Court; and that the Adminiftration was afterwards committed to 
ane B, and that the Jnventozy of the goons of the Teſtatoz came to one thous 
ſand pounds: And it was given in Evidence foz the Defendant, that he him 
ſelf har paid certain debts,and that divers perſons have recovered again& the 
Adminiſtrata divers ſums of money amounting to one thouſand pounds, & 
ultra; And it was moved, if that evidenre did maintain the Iue foz the De- 
fendant , becauſe that the Defendant had pleaded, miniſtravit, which 
implies an Adminiftration by himſelf. And now upon the Evidence it ap- 
peareth,that the greatef part of the goods of the Teſtatoz were adminiftred 
by the Adminiftratoz. 
Periam, If that Adminiftratoz (who in truth is but a ſtranger). pay any 
debts with the goods of the Teſtatoz without commandment of the Erecutoz, 


the ſame is not an Adminifration, and the Erecutoz cannot give ſuch matter Adminiſtrati- 


in Evidence , to pzove his plea of fully adminiſtrev. Drew Derjeant, If an ©": 
Executo2 of his own wzong,meddle with the goods of the Teſtatoz, and after 
wards the AdminiTratoz meddle with the reſidne and adminiſter them: In 
Debt again@ the Erecutozs , who pleads fully adminiſtred, if he can,pzove 
that he himſelf hath adminiſt red part, and the Adminiftratoz the Refidue,the 
ſame is good Evidence to maintain his Aue. Periam, At may be ſo there, 
but here in our caſe, the Defendant is the very Erecutoz, and he hath avmint- 
fred, in which caſe afterwards he cannot refuſe; and ſo the Adminiſtration 
is not well committed, and is granted without cauſe ; and he to whom the Ad⸗ 
miniſtration is committed is a meer ftranger , and what he did was with- 
out warrant ; and therefoze it is no Adminifration to p2ove the Iſſue : And 
then the whole matter by direction of the Court wis found by ſpecial vervic ; 
And by Periam,in this caſe an Aoion may be bzought, either againf the Ere- 
tutoʒ of his own wꝛong, oꝛ the Adminiftratc2 , but not againſt both of them 
joputly. @ec21 H6.8. by Yelverton and Porcington : Periam, If the Te- 
[titoz moztgages a Leaſe foz yeares and dyes ; and the Exetutozs redeem ft 
with their own monies , the ſaid Leaſe ſhall be Aſets in their h nds, foz ſb 
ny Ns the ſame is wozth;: bove the ſum which they have paid fog the redemp⸗ 
it, | 


Trin. 32 El:z, in the Common Pleas. 
CCXVI. Ivory a-dFryes Caſe. 


T was ruled bythe whole Ceurt in this caſe : That it A make B his Exe⸗ 
d B makes C his Execute and dieth,anda Debt is due to A the firſt 
Teftatoz., Jf Cbzing an Action of Debt foz the ſaid debt, as Cxecutoz to B, 
the Mzit ſhall abate : Jt was moved, if an Infant within the age of one and 
twenty pears makes his Executoz, x adminiſtration is committed, durante mi- 
nore xtate , in whoſe name the Action ſhall be bzought, in the name of the An- 
fant, oz the Adminiſtratoz. Periam, If he will be pzoved befoze the Aumi, 
_ be committed, the Acton th:ll be bzonght in the name of the Infarit 


Tirnit, 31. EE. In the Common Pleas. 


C CX VIL Reade ard Johnſons caſe. 


that where the Defendant was endebted to him, he aſſumed to pay it: And 
* 2 upon 


Afſuinphs, 


156 


Py WW right and the Biſhop Ee and Cleytons 
of Norwiches Cale. aſe. 


Quare impe- 
dir, 


Deviſers. 


leaſed unto the Defendant | 


upon Non Aſſumpſit pleaded,this ſpecial matter was found, that the Plaintiff 
n Lands foz peares, rendzing rent eight 
pounds per annum , and that che ſaiv Kent was behind fo2 thzee yenres , and 
that the Defendant was not otherwiſe erdebted to the Plaintiff, noꝛ made any 
other pzomiſe but the-contta upon the Reſervation of the Rent : And by the 
clear opinion of the whole Court, the Agian voth not ire, becauſe he 
ag Aion, ſcil. an Action of Debt, in which no water of Law 


Trin. 32. El. in the Common Pleas. 


CCXVIII. Wright and the Biſhop of Nor wiches Cſe. 


N a Quare Impedit betwirt Wright and the Bichop of Norwich, it was 

moved, if the King hath title to pzeſent foz Lapſe, and pzeſents ; and his 
Clerk is admitted and inſtituted, but not induced, and dyeth befoze Indudi- 
on. If now the King ſhall pzeſent fo; the ſaid Lapſe , becaule the Church 
was not full againft the King. And the Juſtices were all clear of opinion, 
that the King might repeal ſuch pzeſentment befoze induction , and as to the 
pzincipal matter, the Court ſeemed to incline, that the King might pꝛeſent 
again. 


Mich, 30. and 31. Eliz. In the Common Pleas. Iatrat. Tris. 
30. Eliz, Rot. 1160. 


CC XIX. Whiskon and Cleytons Caſe. 


[? an Ejectione firm, upon a ſpecial verdict found, the caſe was this, That 
C was ſeiſed in Fee, and deviſed the ſame to Solomon Whisker his God en 
after the death of his Wife ; and if he fail, then he willed all his part fo the 
diſcretion of his Father, and dyed ; Solomon ſurvived, the Father being uad 
befoze without any diſpoſit ion of the Land. Gawdy was of opinion, that up- 
on thoſe wozys , that the Father had a Fee-ſimple, as, J will that my Lands , 
ſhall be at the diſpoſition of I S, by theſe wozds, I S hath a Fee-ſimple, 
quod Periam conceſſit; and they amount to as much as, J will my Land to! 
õ to give and (ell at his pleafure : And by Windham and Periam, there is no 
difference where the Deviſe is, that I S chall do with the Land at his 
diſcreſſion, and the deviſe thercof to 1 5 fo do with it at his viſcre- 
tion. 


CCX X. Mich. 31. Elia. in the Common Pleas, 


leaſed to B fgz years , and befoze the expiration of the ſaiv Term leaſed 

the ſame by Inventure to a ſtranger to begin p2eſently , and the firſt 
Leſflce committedWMaft. A bzought an Agton of Waſt againft the ſeccud 
Leſſee, and declared a Leaſe made foz yeares without ſpeaking of the 
Indenture. And Gawdy Serjeent demanded the opinion of the Ceurt,if the 
Defendant might ſafely plead no Waſt > And they conceived, that it ſhould 
be dangerous ſo to do. Then it was demanded, if the Defenvant plead, that 


the Pl-intiff had nothing, tempore dimiſſionis, whereof he had count ed, if the 
Plaintiff might eſtop the Defendant by the Indenture, although he had not 
counted upon it, and if ſuch Replication be not a departure. And it ſeemed 
to Periam, and Leonard, Cuſtos brevium, that it was nut, foꝛ it is net contrary fo 
the Det laration, but rather doth entoʒce the Declaration. 


Mich, 
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CCXXI, Mich, 31. Hr. in the Common Pleas: 


Almeltey @eri.ant demanded the opinion of the Court upon this mat- 
fer. W and ia given ta Yuobany and Wife in ſpecial tail ( during 
the Coverture ) they have iſſue,the Yusband is attainted of Treaſon and dy- 


ment, aus made inheritable to his Father, ſaving unto the King all advanta- 
ges which were de voived unto him by the Attainder of his Father, the Wife 
dyeth. And he centetven, that the iſſue was inheritable, foz the Attainder 
which diſturbed the inheritance is removed, and the blood is reffozed, and no- 
thing cav accrne to the King, foa the Father had not any eſtate fozfeitable,but 
all the eſtate did ſurvive to the TU{fe,not impeachable by the ſaid Attainder, 
And when the Wife dyeth, then is the Aue capable to enherit the effate tail. 
Windham and Rhodes, prima facie , thought the contrary , yet they agreed, 
_ the Wife had ſuttered a common Recovery, the ſame had bound the 
King. : 


CCXXII. Afich. 31. EA. in the common Pleas; 


N an Action upon the Caſe the Plaintiff declared, that he had delivered to 
Ia. Defendant,diverſa bona ad valentiam 10 li. the Deſendant in conſidera/ agumpde, 
tion thereof did pꝛomiſe to pay to the Plaintiff the debt owing, pro bonis præ- 
dictis, and did not ſhew , that the Defenvant bought the ſaid goods of the 
Plaiatiff , and ſo it doth not appear that there was «ny debt ; and then a $2v- 


mile to pay it, is meer ix void,which was agreed by the whole Court. 


Mich, 31. Fliz, in the common Pleas. 
CXXIIIT. Seaman 4 Brownings Caſe. 


_— Seaman bzought Debt upon a Bond againſt W Browning and 9 .. 
others, Crecnto2s of one Marſhal ; the condition was, that where the ſaid | 
Marſhal had ſold certain Lands to the Plaintiff, if the ſaid Plaintiff peaceably 
andquietly enjoy the ſaid Lands againſt theſaid Marſhal , &c. and aſſigned 
the bzeach in this, that the ſaid Marſhal haventred upon him, and cut down five 
mes there, upon which the parties were at ilue; And it was found that A. 
ſervant of the ſaid Marſhal, by commandment of his ſaid Maſter, had entred 
and cut, &c. in the pzeſence of his ſaid Paſter, and by his command- 
ment, (oz he is a pzjacipal Treſpaſſo2 i And it was ſo holden by the 


CC XXIV. ie 21; Fliz. in the common Pleas. 


17 the Kings Tenant by Ranights ſervice dyeth, his Heir within age, and 
upon Otkite found the King ſeiſeth the body and Land, yet the Heir during 
the poſſeſicn of the King may ſell the Lands by Deed enrolled, 02 make a 
Leaſe of ſuch Land, and the ſame ſhall bind the Heir notwithtanving the poſ- 
ſellien of the King; but if he maketh a Feoffment in Fee, it is ntterly void, 
foz the ſame is an intruſion upon the poſſeſſion of the King ; but where the 
Ring by Dffice found ts entituled tothe Anheritance , as that his Tenant dy⸗ 
eth without Heir, whereas it is falſe,fo2 which the King ſeiſcth, in ſuch caſe 
the Tenant of the King, befoze his Ouſter le mayne, cannat make a Leale foz 
Pearcs, 
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Trover and 


Converſion 


Gibbes Kimpton and 
Cale. ＋ hene / Cale. 


peares, oz ſell the Land by Deed enrolled: The Caſe depended in London 


befoze the Judges of the Sheriffs Court. The King, by colour of a falſe 
Dffice Jubich vothf y entitle him to the Inheritance, is ſeiſed of certaia 
Land; be who hath right leaſed the ſame foz yeares by Deed indented, and 
then an Ouſter le mayne was ſued , and he enfeoffed a ranger And it was 
holden , that the Leaſe ſhould not bind the Feoffee, although it was by Deed 
indented, foz the Feoffee is a ſtranger to the Indznture,and therefoze ſhall not 
be byit. 18H6. 22, A ftranger ſhall not take advantage of an 
Effoppel , and therefoze ſhall not be bound by it: As if one fake a Leaſe foz 
yeares by Jadenture of his own Lands, the ſame ſhall bind dim, but if he dyeth 
without Meir, it ſhall not bind the Lozd in payment of Eſcheat. ; 


Arch. 31, Els, la the common Pleas 


CCXXV. Gibbes ce. 


FNlbbs bzought an Action upon the Caſe upon Trover and Con ver ſion of a 
Gelving ; and the Caſe was, that one P had ſtolen the ſaid Yozſe,and ſold 

the ſame unto the Defendant in open Parket, by the name of Liſter , and the 
ſaid falſe name was entred in the Toll / bon. And it was holven clear by the 


Court, that by chat ſale the pzoperty was not altered. 
CCXXV I. Mich. 21. Ez, in the common Pleas, 


nant in Socage leaſed his Lands fo four yeares, and dyed, his Heir 
within the age of eight yeares , the Pother being Guardian in Socage, 
leaſed the Land by Indenture to the ſame LeTſee fo; fourteen years ; It was 
holden by the Court, that in this Caſe the firſt leaſe is ſurrendꝛed. but otherwiſe 
upon a Leaſe made by Guardian by Nurture. 


Mich. 31 Elix. in the Common Pleas: 
CC XXVII. Kimpton 4 Dawbenets Caſe, 


I? Treſpaſſe, the Defendant did zuſtiſte by a grant of the Land, where, &c. 
by Copy: The Plaintiff by Replication ſaith , that the Land is cuſtomary 


Land ( ut ſupra ) and claimed the ſame by a fozmer Copy: The Defenvant 


by Rejoynder ſaith, that well and trus it is, that the Lozd may grant Copptes 
in poſſeſſion at his pleaſure , and alſo eſtates by Copy in Re ver ſion, with the 
aſſent of the Copy-holder in poCeſion, but all cſtates granted by Copy in Re- 
verſion without ſuchaſſent;have been void. It wes argued, that this cuſtom 
is not good,foz it is not reaſon, that the Lozd in viſpefing of the cuſtomary pol⸗ 
ſeſſions of his Bannoz ſhould depend upon the will of his Tenant at will, and 
the ſame is not like to the caſe of Attoznement, foz there the Attenvancy is to 
be reſpited, which is not to be done here, foz the Copy, holder in polſeſſion ſhall 
continue Attendant to his Lozd, notwithſtanding ſuch a grant in Rever ſion, 
and ſee foz the unreaſonableneſſe of the cuſtome, 19. Eliz. 357. in Dyer, 
Sallfords Caſe : It was moved on the other ſide, that the Cuſtome was good 
enough; and 3 H. 6. 45. was vcuched , That every Freehold of a Pannour 
upon allienat ion might ſurrender his M and, c. It was adjourned. 


Mich. 
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Mich. 30 & 31. Fliz. in the Exchequer-chamber. 
CCXXVIII. Matriot aud Paſcalls Caſe in a Writ of Error. 


Obert Marriot one of the Attozneys of the Court of Exchequer, bzought 
Rai EjeRione firmæ againſt Mary Paſcal, and upon Not guilty pleaved, 
tye Jury found a ſpeciall Uerdic, containing this matter; viz, 
H. 8. the fourth year of his Reign erected, and founded an'Þo 
name of the Paſter and Chaplains of the Yoſpitall of 


and Chaplains being ſeiſed, &c. leaſed the ſame fo efenvant by the 
name of W. Holgill Paſter of the Yoſpitati, Henrici nuper Regis Angliæ ſep- 
timi vocat le Savoy & Capellani Hoſpitalis prædict. Aud afterwards by the 
fozmer name (which was in truth their very name) leaſed the lame to Tho. 
mas Fanſhaw, who leaſev the ſame to the Plaintiff ; And if the Leaſe afoze- 
ſaid made unto the Defendant in fozm and by the name afozeſaid, be a good 
Leaſe, was all the queſtion. And this matter was argued, and many times 
debated in the Exch » as well at the Bench as at the Bar. And if was 
agzeed by Clerk and Gent, Barons there, That the ſaid Lcaſe mave to the 
was utterly void by reaſon of the Piſnoſmer. Manwood argu⸗ 
ed ſtrongly to the contrary ; and Judgment was gfven foz the Plaintiff, ac- 
cozding to the opinions of the ſaid two Barons : Upon which the Defendant 
bzought a Mit of Srroz in the Exchequer-chamber tefoze the Lo Chans 
tellog, Treaſurer, &c. And now this Term it was argued by Godfrey an 
the part of the Defendant : Chꝛee variavces. have been ſuppoſed in this 
Leaſe from the Daiginall Foundation of the Yolpitall in the name of it. 
1. The name of the Foundation is the Paſter of the Yoſpitall, xc. Et Ca- 
pellani dict. Hoſpiti z Do that in the Le. ſe reſfs part of the name (Sic 
as not immediately annered to Maſter, as it is in the name of the Founda - 
tion. But as to that point, the Juſtices Aſsitants delivered from 
the arguing of it, as of a variance not materiall : Another variance hath 
been objected, becauſe that in the Foundation the wozds are Hoſpitalis Regis 
H. 7. and in the Leaſe the words are, Hoſpitalis Henrici ſeptimi nuper Regis 
Angliz, ſo as this wozd (Nuper) is Dur pluſage, and ex abundant. But of 
that matter he was alſo diſcharged, becauſe it is no variance in ſubKance 
But all the difficulty reſted in this, that in the Foundation the wozds are 
(de le Savoy) and in the Leaſe (vocat le Savoy) And he put the Caſe 4 Mar: . 
Dyer 150. The Colledge of Eaton was incozpozated by the name of Præpo- 
fiti & Collegii regalis S. Mariz de Eaton juxta Windſor, and a Leaſe is made 
bythe name Prepoſiti & ſociorum Colleꝑii regalis de Eaton, and that was hol- 
den a void Leaſe : And J confeſs that in the names of Co2pozations, we 
ought to reſozt to the Foundation of the Tozpozations, fo2 the name of a Co3- 
pozation is as a name of Baptiſme, and ought to be as pꝛeciſely obſervep, 
but that ought to be intended in matter of ſubſtance, and not otherwiſe, vide 
10 El. Dyer 278. The Dean and Chapter of Carlile was incogpozated by 
the name of Decanus & Capital. Ecdleſiæ Cathedralis Stat; & individua Tri. 
Carl. and they make a Leaſe by the name, Decanus Eccleſiz Cathedralis F. 
Trin. in Car. et totum Capir. de Eccleſia præadict. And the ſame was holder 
a good Leaſe, notwithtanving that variance, which is not in ſubſtance of the 
name. And the Dean and Chapter of Peterborow was incozpozated by the 
name of Decanus et Capital. Ecclefiz petriburgenſis, and they made a 
Leaſe by the name Decanus et Capitulum Eccleſiz de Peterborow, and holden 
good enough, becauſe the variance was not in any matter of ſubſtance: And 
he cited the Caſe betwirt Crofr and Howell, 20 Eliz. Plow. Com. 337. K 
Cooks of London were incozpczated by the name of Maſters, and Governo3,' 
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and Commenalty of the Pyſtery of Cocks, and they by the Name of Pa 
ter and Wardens of the ſaid Craft and Þyſtery of Cocks made a Tons 
veyance, and it was holden that the variance aligned in the abundance of this 
wozd (Craft) in the Conveyance, which was not in this Cozpozation, was net 
any material variance, but only matter of ſurpluſage, foz (Crafe ) and (My- 
ery) are all one, and of one ſenſe, &c. And ſo in the pzincipal Caſe, The 
Hoſpital de !e Savoy, and the Hoſpital vocat. le Savoy, tand the ſame, Anh 
in effec vs uct differ. And as it was ſaid by the Lozy Chief Baron in his Ars 
gument in the Court of Exchequer, in this caſe, four things are only to be 
reſpected in the Name of a Cozpozatton : Firlf the Name of the living per- 
ſons who are the Cozpomtion, as in eur Caſe the Paſter and Chaplains : Se- 
comly, the heuſe in which they are reſivent, and make their aboad : Zhird/ 
ly, The Name of the Founder: Feurthiy, the place upon which the place 
of their aboad is built and erected. And if theſe four matters are ſnfficiently 
ſet dewn,aithough net fozmally,itis goed enough It hath been objected, Chat 
the Hoſpital de le Savoy, and the Poſpital vocat le Savoy, de much differ, foʒ de 
le Savoy, implieth the demonſtration of the Place, but vocat le Savoy, trench 
eth only to the Name, As if the Dean and Chapter de P. uls in London, make a 
Leaſe by the Pame of Dean and Chapter of Saint Paul vocat. London, fg 
if the Paſter and Fellows of Trinity Colledge in Cambridge make a Leaſe 
by the Name of Paſter and Fellows of Trinity Colledge vocat. Cambridge, 
ſuch Leaſes are ntterly void. I vo well agree thoſe Caſcs, fo2 the Dean and 
Chapter is not all London, but part of London, and therefoze cannot be cal- 
led 03 ſatd London, and ſo Trinity Colledge is but part of Cambridge, any 
therefoze cannot be called Cambridge, but here in our caſe, The Yoſpitall is 
not parcel of the Savoy, but the whole Savoy is the Yoſpital!, and there is 
not any part of the Savop, which is not the Hoſpital; But if Trinity Col⸗ 
ledge 11 Cambridge make a Leaſe by the Name of Paſter and Fellowes 
Collegii vocat. Trinity Colledge tn Cambridge, it is a good Leaſe: And he put 
a differente, where the wozd in the Name of the To2pez.ition, which pzecedes 
(de) is all one, and of the ſame Nature with the woꝛd which follcwes (de) 
and where on the contrary, as in cur caſe, The word which precedes (de) 
is Yoſpital, and the wozds v ich fo'lew (de) art le Savoy: are all one and 
the ſame thing, fo as the Moſpital and Savoy. are all one and the ſame, and 
thercſoze max be well called Le Savoy, and alſo (de) and (vocar.) in tonſtru⸗ 
tion are the ſame, and ſo car Leaſe is goed cenongh ! and it is feund by vers 
dig, That this Yoſpital was crected upon the ch nncur of Savoy, andthers 
upon it is now commonly called Le Savoy, withcut any additicn of Poſpt- 
tall, foz as it was called Savoy befoze it was ercacd into an Yoſpital,, fo 
it is alſo called after the Erection, and true it is th:t the miſnaming of a 
Cozpozation in any ſmal thing ſhall e bate a TUrit, foz there is only delap, pet 
it is not of fozce in a Conveyance, unleſs the miſnaming be in a peint mate- 
rial. Coketothe contrary, The variance from the true Name ok a Cogpos 
ration which ll pꝛejudice a Convepance onght to be in matter of ſubſtance, 
foz variance tn matter of fozm and circumſt ince will act hurt it, fed parum 
differunt quz re concordant. And firft it is to be confeſſed, That the Name 
of a Cozpozat ion is as the Name of Baptiſn', which admits of no variance, 
and therefoze it is ſaid 38. E. 15. by Kniver, when a Ban founds a Chan⸗ 
try eʒ a houſe, xc. it ought to bear ſuch ame as his Founder hath given ko it, 
foz that is its pzoper name. And ſo it hath been Re pozted by Bendloes, @ers 
jeant, 4. and 5. Phi. and Mar. That it was holden fo2 a peſitive Law, by all 
the Judges of England, That the miſtaking of the Name cf a Cezpozation 
in any matter of Subſtante, makes the Conveyance utterly void, foz a name is 
given to a Cozpozation upon the Fcundation, and th:t by the ſame Name they 
all implead and be impleaded, but that ut idem nomen, et ſub eodem no- 
mine fint habiles ad perquireand. & concedend. to be impleaded, =- to 
uw 
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implead, but that is to be meant idem re, foz it is not neceſſary, that it be 
idem littera, faz, qui hætet. in lictera, beret in Cortice, but if it be idem re with 
the Foundation + ——— — — — 
e. che Colle dge 1s incoz ed ame and Fel- 
1 Ceed St. & individ. Trinit. in Cantabridg. and they make a Tals by 
Name of Collegii Trinit. this is good enongh, foz the wozd Trinity, im- 
plies, and impozts St. & individ. And therefoze ſuch variante was holden not 
material. But here in our caſe is a variance in Subſtance, betwirt the 
Name given to the Yoſpital upon the foundation, and the name uſurped in 
the Leaſe. And the ſame will — ＋ upon my Argument, 
yiz. It the Name gi ven to this Hoſpital upon the foundation of it, and the 
Name uſurped in the Leaſe be not _ 
finding as private perſons, but in 
tod quod coram vobis reſidet, as Judges of Recozd) then this leaſe is 
Iq although you as pꝛivate perſons , ther wiſe then dy Recozd, know, Chat 
the Yoſpitzll of Savoy, and the Holpitał vocat. le Savoy, are all one Yoſs 
pital; you ought not upon that your pi date Knowledge to give Judgement, 
unleſs alſo your judicial knowledge agree with it; that is, the knowlevge 
which is out of the Recozvs which you have brfoze von: But if the Hame 
miben upon the Foundation, and the uſurpłd Name be not idem ſenſu in 
your Judicial knowledge, and you cannot otherwiſe conceive the 
of theſe two Yoſpitals, noz make any Conſtruction to imagine it but 
Recozd, foz the Nec ond is your eve of Juſtice, and vou have no other eye to 
look unto the c.:uſe depending befoze you, but the Recozd, and to this 
pole he cited the caſe of 7 H 4. 108. Where a man killed another in the 
ſence of a Judge travailing on the way where the murther was, And at 
next Aliſes in the ſaid County befoze the ſame Judge, another man 
dien ol the ſame murder, and arraigned, and conviced by verdia;Jiy 
caſe, The Judge be ought net to carry himſelf accozding to his pzivate 
ledge, which he hath of the ſaid fac, ſci. to acquit the Pziſoner, but all 
he can do is to reſpite Judgement againf the party, becanſe of the 
knowing ta the contrary, and to make further Relation thereof to the 
ia his Pardon of grace foz the Party. Sa in our Caſe, It may be that 
yoar i vate knowledge know, That the Yoſpital de le Savoy, and 
pital vocat. le Savoy, is all one, but that doth not appear unto von 
Recozd which is befoze you, but it may be foz any thing that appears 
Recozd. that they are diverſe and ſeveral Yoſpitals; @herefoze the 
ls dad. To pzove my inan · A do ſay that this wozy ( de) as here, de Sav 
deſignes a place, ſo as by this Wozd (de) the place is become parcel of 
Name, but this word vocat. locum non denotat , but onely. the very 
name, and ſo here is a material difference and partance, foz here by pze- 
tence of the Name in this Leaſe, there is not any ace of the Cozpozation 
lu the Name, but the Cozpozation is tranſitvzy, which cannot be, foz a Taz- 
p02ation eſpecial conſiſting of many perſons, as Corpus aggregatum dug 
to habe a certain place of their abiding, oz otherwiſe it cannot be diſcerned 
by the Law, and it is but a Pathematical thing, and nothing elle but a fici- 
on, and they cannot be otherwiſe conſidered in L1w, bat as they are circum- 
{cripti within the bounds of their houſe , and they cannot appear but by At- 
ney: and if a Pzebead conſiſt upon a Pannoz, and afterwards the Pan⸗ 
02 byWrit be demanded againſt thePzebend,and he looſe it, dere he hath loff 
his Bame,becauſe he hath loſt tyat which giveth to him his Name; by 
contrary by Blayke foz his eſtate and place. in the Chapter, doth remain unto 
And ſecondlp, foz another Cauſe here is a material variance, fog this 
Wozd (de) ſuppoſcth a place befoze the Foundation, as the place upon which 
the Yaſpitall was erected was called Le Savoy befoze the Erection of it; but 
wozds (vocar.le Savoy) ſuppaſeth the ſame, Name Savoy was impoſey 
upon the Foundation; Thirdly , theſe words (de le Savoy ) w impoat the 
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in ſenſu (not in your private under- 
judicial knowledge upon the _ 
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Marriot and Paſcalls 
Caſe. 


Pol pitall to be part a the plate. whith befoze the Foundation, was cuſled 
Favoy bat ' vocac; trencheth vnly to alt᷑ che plate called Savoy ; Fo 
( de le Savoy is mutter u certainty and verity, (vocat. ) but matter tt 
| putation. Aud ſo foz theſe four reaſons, great difference infubltarite-appea, 
reth betwirt the very name of the Yoſpical, and the 'Ntme ulur ped in the 
ese. Anoche cited the Caſe 29 Elia. in the A ings Bench betwirt Hall and 
\Wingat. Ning E. 4. did incozpozate the Dean and Cannons of Windſor, by 
the Rome of Deen and Cannons of the King and Queens Free Chappel of 
int George the Martyr within his Calkle ot Windſor; ard made a Leaſe 
;hy another Name, viz. by the Name ol Dean and Cannons of the Ning and 
Queens Free:Chappel there, and the ſame Leaſe was made in the time dt 
Queen Mary, and it was holden that the ſame was a vartance tn @nbſtance, 
And he cited another Caſe 30. Eliz. in the Kings Benth betwirt Fiſher and 
Boys. A Colledge in Oxford was by Act of Paritament inicozpozitey'by the 
\Nameof Warden andScholars, Domus ſive Collegit Scholarium de 
ton in univerſitate Oxoniz, und they made a'Y eaſe by the Name Cuſtos Dy» 
mus ſive Collegii de Merton in Oxonia, and Schollares ejuſdem domus, and 
the variance in that point, becauſe in the very name of the Foundation, Domas 
ive Collegii Scholarium de Merton, and in the uſur ped name in the Leaſe 
Domes five Collegii de Merton, was helden material, and the frue name wis 
de Merton in uniyerficate Ozomz, but in the Leaſe, in Oxon'a only, leading 
out-the-wozd Univerſity, and the ſame was holden a variance in ſubſtanck: 
og Oxford noth contain in it ſelf the Univerſity, which ts a thing ofit ſelk, 
and alſo the City is a thing by itſelf : end it map be chat there is a Colltvite 
in the City called Merton Celledge, and alſo a College which is 'caffey by 
Name in the Univerſity : and ſo in our Caſe, it map be that there is an 
which is called the Savoy , and alſo another which is Le Savoy, and 
tde Court ſhall be enveigled ,-&c. And in the end or the Argument, the 
Treaſurer, which was the Lozd Burleigh, put this Cate, which was ad⸗ 
in his time. The Guild of Boſton in Lincolnſhire, was incozpozated 
by the Name of the Guild of St. Nicholas, and our Lady the Uirgin Mary, 
c. und they made a Leaſe fo2 years by the Name of the Guild of ont Livy 
the Argen, and Sint Nicholas, Religione quadam morus ut nomen Virginis 
Marit in charta dimiſtionis, proponerecur nomini Sancti Nicholai; and it was 
adjudged 4 void Leaſe fo2 the variance afozeſaid. And afterwarvs at another 
day, the matter wes argued by Atkinſon, on the part of the Defendant. Star- 
key 21 E. 4. 36. faith, That the ame of the Coppozation, by which it is 
incoapozated, is as pꝛo periy the Name of a Cozpezation ;-as the Name of 
Baptiſm is the Name 06 a lingle and individual perſon, and pet there is a 
great -vifference in the miſpziſton of them, fo2 the Name of Baptiſm voth 
conſit of one wozd, and therefoze it cannot admit of any vartance, but the 
name a a Tozpozation doth confiſt of many woꝛds: in hed caſe variance 
in wo2ds whirh are ſupplyed by other wozvs, and not in matter of ſubſtance 
not hurt; and that hearing is notably diſcuſſed in the cafe of the Cooks 
of London, cited befoze by Godfrey. Four things axe to be'conſidered in the 
ame et a 'Cozpozation , which are of the Efente and Subſtance of it: 
Firſt, the perſons incozpozated, of which the Tozpozation doth confift, as 
bere the Paſter and Chaplains de Savoy. Secondly, The quality of the 
Coapozation,as K Pave = mag : Thirdly,” the 
Patron oz Founder, as, Merton Colledge ; Fourthly, e wherenp- 
on the Cozpozation is founvev;as to this laſt point, ſee 31 E 22 fo. 15. 
by Knivet. ant ſer 6 Eliz. Dyer Aing H 8. ereced the Dean and Pꝛebend of 
Cheſter, by theſe wozps, ſci. Decanus et Capit. Cathedralis Ecclefiz Chtifti , 
et Sanctæ Mariz Virginis Ceſtrix. And afterwards by Letters Pattents, 
gave ta the tai Dean and Chapter, certain Mannoꝛs, Decano et Capitulo 
Ectiebe Cathedralis Chriſti ct, Sant Marie Virginis,by us befoze erected, — 
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Marriot ard Paſcalls 


Caſe. 
grant was holden void , becauſe that the place berg, &c. 
din the ſaid Letters Pattcats, te Ceſtria is the local place of 


7 | 
| de bh opely ta part, and ( vocat. ) goes 

99 the ſame is not anyre T 
4s well to the whole as to part. As a Rent granted perci 

de D the ſame ſhall go to the whole Paumez, 5 E. 
Abbati Monaſterii dandtæ Mariz Ebor. - where the 
Monaſterii Sante Mariæ Virginis extra mare Ebor. 


the Leaſe given in evidence of the part of the 


Defendant, is 
by 


a 
Paſter and Chaplains of the Yoſpitall of the Savoy, fu 
N ervic, That King Henry the eighth, upen the @cite of the 
$avoy, betwirt the houſe cf the Bilhop of Worceſter, and the 
Siſhop of Carliſle , and that it was incozpozated by the Name, &e. 
afterwards Q Mary by her Letters Pattents, reciting the foundatio 
ſaid Hoſpitall called the Savoy, and lamenting the Ruin ot 
rendzed in the time of E. 6. did reſtoze it, by which it appeareth, 
Yoſpitall of the Savoy, and Hoſpitaſ called the Savoy is one andthe 
reſpact of the Bounds , Foundation , and Scituation. And in 
courſe of our-iBookes, no caſe can be found, That any Coapozations 
wwided their cwu ads, by ſuch cauſe of Pilnolmtr, f of ach matter 
ern 2 boom been 
although the Judges in their knowledge well know, 

e — x Savoy, be all * 
, bat 


it 


if 
Lo 
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ght not to judge acc oꝛding to ſuch their pꝛivate ac 
totheir zuditial knowledge, which they have out of the-Recogy. J 
That the Juda cs ef neceſſity ought to uſe in fuch caſes their pzivate 
ledge 3 as whcre Þtſnoſmer of a Celledge was objected, viz. Trinity 
in, Cambridge, where it was incozpozated by the Name of Þalters, Fel- 
lows, and ®chollars Collegi Sanctæ & indiwiduz Trinicat. and they | 
Leaſe by the Name of Water, Fellows, and Schollars of the 
Trigity, the ſame was holden a good Leaſe, foz the Judges knew 
nough., That this wozd Trinity doth imply in it ſelf Sancta & indivi 
by what knowledge ? not by their judicial knowtedge, but by 
knowlenge. s in our caſe, Egerton the Queens Sollicito to the 
ry; It is a clear and plain Rule in our Law, That the name of a Co2pczay 
tion is as a name of Baptiſm to a natural man, and if there be any difference, 
Ic-necive, that the Law requires meze ſtrickt certainty inſthe name of a 
Cagpozatian then in the Name of any particular perſon, Foz a name is mozs 
—— to a Coapezation then to another, fo when an intant is boan, he 
tly a perfe creature, befoze any name given him, and the giving at 
de Name is not a matter of neceſſity, but of policy foz diſtinaion, &c.. 
inthe-caſeof a Cozpozation, The Name is the ſubſtance and eſſence of it , 
and it is not a Body befoze a Name be impoſed upon it, andtherefoze in the 
Charters of Cozpozationsthere is alwaies ſuch a clauſe, per tale nomen im · 
placitare, & implacitari, acquerire, &c. poſſint, and their Name 4 
they are hut a Tiunck: but contrary in the caſe of particular porſons ; land 
is given primo penito filio JS, It is a good giſt , although there be no ' 
of Baptiſm : La:ids given omnibus filiis J. S. is a good name of AN ; 
if a man be bound in an obligation by a wzong oꝛ falſe Name, and in an ack 
on bought upen the ſame, if it apreareth upon evidence, that he was the 
ſame perſon which ſealed and delivered it, the ſame is ſufficient; and the 
Bend ſhall binde him. But contrary in the caſe of a C and we 
cannot give any thing to a Cozpozaticn by circumftances, 
P 2 
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Paſcal Cale. 

ing theif true name. As Land given to the firkt Yoſpitall Nucen 
ſhall | was the 
Hol pet the gift is void : And he deny 
od, things remembzev befoze are neceſſarily required in the 
Name : fo2 if the Queen will found a Cp mation, as an 
Hoſpital of Utopia, the ſame is well enough without aay reſpect 

perſons, place, Founder ,&c. ſet fozth in the Charter. And alſo other things 
beſtves the ſaiy four things are ſometimes neteſlary in a Coapozation ; As it 


: 


: will found an Holpitall by the Name, Quod fundavimus ad rogi 
i&. Hatton Cancel. Angliz. all the ſame ought to be erpzelſed in every 


and 
be-tr the Charter. it onght to be uſed in all aus made by oz to them; As 


Matter and ſix Chaplatas, ſo as the ſaid four things recited beſme, are not 
ſo neceCary in the Name of a Cozpozations but ſo far fozth as they are par cel 
the Name given to them in the Charter of the Tozpozatton : And in dur 

I. The place de le Savoy, is part of their name; ſet down in the charter 
Co2pozation, and therefoze the ſame onght to be pꝛeciſely followed, 
and he relyed much upon the argument of Cook in noting material variances, 
le Savoy, and vocat. le _— as (de ) ſignifies part ( vocat.) the 

whole (de) fignifies the place de facto: vocat. implyes reputation onelp. 
is a near unto Whitehall called Scotland, betauſe that the Kings 
4 tame to our Parliament uſed there to refide, as the 
A. D Treaſurer affirmed, There is alſo a place in England called Normans 
dy, and another called Callais, .and age place here in Weſtminſter called Je- 
ruſalem, but theſe, Scotland & c. but by Erpntation, ſo as what difference 1s 
the very Scotland and Scotland here, &c. ſuch and ſo much differente 
ts there betwixt the Yoſpital de le Savoy, and the Hoſpital vocar. the Savoy: 
And as to that which hath been objecter by Atkinſon, That this wozd (de) 
flanifics as well the whole as part, as a Rent granted percipiend. de Manerio 
de D. I confeſs that this wozd (de) hath many ſiqnifications, ſo that we 
onght not onely to conſider what (de) ſigniſpes of it ſelf, but rather to ob- 
ſerve what goes befoze'\, what follows ; fog, as ſaith Hillary, intelligentia 
verborum ex cauſa dicendi ſumenda eſt And this woꝛd (de) is a material wozd 
in the Name of a man, / therefoze alſo in the name of a Co2pozation, 26 H. 6. 
1. Aﬀſiſe by J. de S. and it was found foz him and afterwarvs the Tenant 
the Aſſiſe bzought attaint, and in the rehearſal! cf the Aiſſe in the wait 
of attaint he was na med I. F. leaving out (de) and foꝛ that canfe the Writ 
did abate, 28 E. 3. 92. Debt b2onght by the Crcecntoz of John Holbech, whete 
the Teffament was John de Holbech, and foz want of this wozy (de) in the 
Writ, if was abated by A wart. And in a Prxcipe quod reddat, againt 
Mich. de Triage, de caſt a Pꝛotettion foꝛ Michael Triage, leaving out (de) 
and foz ſuch variance the Pzotecion was viſaliowed, and a Petit cape awar- 
den. And although the Judges in their p2ivate knowledge know well e- 
nongh, That the Yoſpitall de le Savoy, and the Boſpital vocat. the Savoy, 
de all one, yet in point of Judgement they ought net etherwiſe receite n- 
fozmation, but ont of the Recozy, and therefo2e, if ſufficient matter be not 
within the Kecozd to infozm the Judges of the Identity of the ſaid two Vol 
pitalls, their pꝛi vate knowledge Wall not avail. And he cited the tauſe ol 
the Led Coniets, where the Parties being at ine, and the Airy charged 
fo; the tryal of it It was found byſpecial verdict, Chat a fine was lebyed of 
the Lands in Queſtion, & c. but nothing found of the pꝛoclamations, whereas 
in truth. the 1 were as well given in evidence as the fine, But 
feund, Quod finis je vatus fuit pro, ut per recordum finis ipſius, in evidenciis o- 
ſtenſur, plenius apparet, Now in that cale, altheugh that the Juſtices, knew 
well enough, That the Pzoc lanations were expꝛeſſely given in evidence, 
L yet 
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Webbes Cale, 


get becauſe it did not appear anto them as Judges ont of the Recazh, 
would not give Andgement, ac to the truth of. matter, 


the Rerozd, loz they cannot ta — the Pzoclamations be 
: Fiero Difce az net, But after it appeared unto them, That That th 


was but a lip of the Clerk, commanded the Re 
them, and the pzorlamation fo be inferted in the ve 
t accozding to the verdict refozmed as afozeſaid , 
Caſe of Martin Colledge cited befoze, he ſaid he was f ebend 
be knew, — Judgement there was not given-foz the cauſe alledge 
that this waꝛzd, Schoilars, was leff out in the Leaſe. 
the pꝛincipal Caſe, the Leaſe had been, What ths Matter 
s of the houſe called the Holpital cf the Savoy, &c. it had be 
at {oz there is, de le Savoy, Bet a good taſe 36 H 6. fict. 
Danby a Cozpozation cannot be Tenants o ands, but 
to their Cozpozation, and their foundation, and their very Name, no2 
cannot be impleated, nos take Lands by a hong Name, noz purchaſe , 
diſpoſe of their poſſeſſions , but by their true Name. And aftdrwards 
matter was compounded by the mediation of Friends: and Fanſhaw hay 
e foz a certain ſum of maney. der now Cook 10. Reports, The Caſe 
Payoz and Burgeſſes of Lyn Regis: Dee alſo c. 11. p. Dede Aray' 
Caſs; to this purpoſe. 


Mich, 30,0 31 El. in the Coinmon Pleas, 


+; 


: 


the 


£ 


F 


3-2 


CCX XIX. Huſon ad Webbts Caſe. 


Obert Huſon bzought an action of Debt againſt Anne Webbe, Admini⸗ 
N. of Joan Webbe, and veclared of a Contra without ſpectalty; Debelich a 
The Defendant pleaded, That the had fully adminiſtred, and it was found cor of an 

againſt her. And now it was moved foz the Defendant, That upon the mat- miniſtrator, 
ter an action of Debt doth not ly againſt the Erecutoz 02 
which was granted by the Court; But the doubt was, If now, — 
the Defcndant by pleading the plea above, hath admitted the aoton, ſhe ſhall 
now take avvantage of the Law in that point. Foz the reaſon why this agi- 
doth not ly againſt an Executoz o Adminiſtratoz is, becauſe the Teſfa- 
himſclf might have waged his Law, if he had been impleaved upon it, 
and by whe ft of Law the Erecutoz oz Adminiſtrato cannot have no- 
tice of ſuch a debt, oz of the diſcharge of it; But now by an\wering _ 
as above, the Defendant hath taken notice of the Debt, and in 
manner confeffed it. And by Rhodes and Anderſon, Judgement ſhalt be 
Aden againtt the Plaintiff, becauſe it is apparent to the Conrt, that the ac 
on doth not ly. And by Anderſon, if Judgement be entred againſt r 
IE in ſuch an adion upon Nihil dicir, the Court, ex officio, all — 
admin 


againſt th: Plaintiff, periam and Windham doubted at the firit 


the Defendant by her plea had admitted the whole matter upan the ſpect- 
iſtred, pleaded, and had taken notice of the Debt, 47 E. 3. 19. 


8. E. 3. 10, 11. 13 E. 4.25. 13 H.8. Fitz. Execut. 21. And afterwards An · 


erſon, ex aſſenſu of the other Judges ; cauſed to bs entred, Querens capi- 
4 nihil pet breve. 


Mich; 
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Hambleden and 
8 Hambledens Cale. 
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| 0 30. EUL. . 


CCXXXK. Hambleden and Hambledens Caſe. 


. 


caſe was, William Hambleden the Fathcr of the Plaintif, and the 
to 


"Deiits. Tennant, wasſeiſed of the Lands, At. And by bis Wilt deviſed 


Elveſt won, Black Acre; to his ſecond on, Mhite Acre; and to 
-Gzeen Acre, in tail. And by his ſaid Will further willed, Th. 
any of my laid ons do dy without iſſue, that then the Sur vi ros he 
each others heir. — — &c. Jt was moved bp 
' Gawdy @erjeant, ſecond Son ſhall have Black Acte in tail, any 
| he cited the Caſe 30 E 3. 28.propinquioribus hereditatibus de ſanguine puer 
rum, foz the conftructon of ſuch deviſes. Walmeſley argaed, That both the 
' Carviviag bothers ſhould habe the laid Black Acrezfoz the wozvs of the de dle 
are quilibet ſupervivens, which an ounts to uterque; and the Court was tn 
great doubt of this point. And they conceived, That the eſtate linutted in 
Kematiader to the Hur bi voz &c. is a fee-ſimple by reaſon of the wozvs, Each 
others heir, and alſo they concetved, That both the Hur vi vos thuutd nat 
have the Land, fo; the ſame is contrary to the erpzcſſe wozds of the deviſe , 
The Survive be each others heir, in the ſingular number, (ce 7 EG. 
br. Deviſe 38. A man ſeiſed of Land hath ie thzee Sons, and de viſeth part 
of his Lands to bis ſecond on in tail, and the reſiduc to his third ſon in 
tail; and willeth, Chat none of them ſhall ſell the Land, but that each hull 
be heir te the ather, Che ſecond ſon dyeth withon! iCue, the ſame Lang 
t revert to the eldeſt Son, but ſhall remain to the third fn; notwip nb 
woes each ſhall be heit to the other. 


Mich. 30. & 31. Ee. In the common Pleas. 
CCXXXI. Slywright and Pages Caſe. 


B Infezmation was in the Common Pleas, by John Slywright agaiofft 
x. TI Page, upon the Statute of 32H $, of Paintenance, and declared tht 
the, Detendant took a Leaſe of one ſoan Wade, of certain Lands, whereas 
the ſaid Joan ws not ſei ed no2 polCeſſed thereof actoꝛding to the @tatutez am 
upon, Not gaiity, the Jury found this ſpecial matter, That Edmund Wade 
tea ſeiſed, and made a Feoffutent in fee, thereof unto the uſe of hinſell um 
of the ſat» Joan, who he then intended to marry, and the Heirs of the (aid 
Edmund. The mariage tock effect, Edmund enfeoffed a #tranger, who 
entred , Edmund dyed: Joan not having had poſſeſſion of (ad Land 
the death of Edmund her husband, ucꝝ being now in „vp 
demiſed the ſaid Land to the Delendant foz years, without any Entry m des 
livery of the Andenture upon the Land, The ſaid Detendant Knowing the 
ſaid Joan never had been in poſleſſ ion of the ſaid Land : and allo the Delen⸗ 
vant being brother of the half blood to the va id Joan. Che firſt Queſtion wag. 
If the Leaſe being made by one out of poſſeſſion, and not ſealed oz delivered 
upon the Land, and ſo good in Law 2s to paſſe any intereft , be withia the 
Statute aſczeſaid. And the whole Court was clear of opinion that it waz: 
foz by colour cf this pꝛetended Leaſe, ſuch might be undertaken and advanced 
to the trouble and diſquiet of the poſſeſſion, foz amongſt the vulgar people , 
it is a Leaſe, and it is a Leaſe by Reputation: Another matter was moved , 
becauſe that the entry cf the wife is now made lawfull by 32 H. 8. and then 
te might well diſpoſe of the Land. But 
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Brokesby againſt . bam Sammes and 167 
— the Biſhop of Lincoln. Pines Caſer _ 3 | 


ea Cone ar ie Eh neaning of f. 
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A 92 

ol the Court 2 . — * e Statute, 15 We 
in ſome Caſe the Don may maintain his F —— > by inſman his Kinſ- 
man. And note in this cafe it was holden by the Tices, That of neceſſi- 
ty it ought to be found by verdi, That the Defendant knowing that the 
Lefloz never had been in poſſeſſion. And Judgement was given fozthe 


Plaintiff. 
— , j C | 
Aich. 30,31. Elix. in the Common Pleas: — 
CCXXXII. Brokeby gj, Wickham 4 the U 
Lincoln. 


re Impedit, the Plaintiff cark ted, f t dert Brokes was 
. Adtowlon, and 1 I . the. key hs _— 
A H Brokesby , and that a rw the Church became veid, 
* the avelpance, mph 
ke 
02 it appeare n the Plain 
to have joined with k 15 


d. is not of, any effec, but utterly void. wo 
entment to the Church where the Church is void, 
athing in action, ee the Lozd Dyer, 28 H. 6, 26. 3 Ma. Dyer 129. 11 liz. 

3. 8 e a Rent, 
may re | 
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the Pzincipall caſe Judgement was given 


void. 


Mich. 30, & 31. Elz. in the Common Pleas. 7etr. Trin. 29. 
Eliz. Rott. 721. N 


CCXXXIII. Sammes and Paynes Caſe. 


an Ejectione firmæ the caſe was, That the Bother being ſeiſed of cer- Tenant by the 
tain Lands, had iſſue two Daughters, and by Jndenture covenarite 89 
diverſe perſons to ſtand ſeiſed to the uſe of El. her oldeſt 
upon condition that the ſaid Eliz. Chould pay to her other 
ear after the death of the Mother. oz — —ͤ— 
xr ould ceme to the age of eighteen years 300 l. — — 
in the payment of the ſum afozeſaid, oʒ ſhould dy without iſſue 
ment, then to the nſe of ER The nts 
taketh a Husband, hath iſlue, and afterwards dyeth without iſſue 
day of payment. And if the Yusband ſhall be tenant by the curtefle 
was the Queſtion, And by the Court cleerly, he ſhall be, Foz as to 
dition of payment of the ſaid um; The ſame is not ; foz the dy⸗ 
ed without iſſue befoze the day of payment, ſci. befoze the ſecon» 
came of the age of cighteen years ; and as to that there is no 
ken; and as to the point of dying without ifſue, The ſame is not a conbition, - 


"ovenanr. 


Bowr'y and Lee and Mad- | 
ropes Caſe. loxes Caſe. 


a Limitation of the Eſtate , and the ſame is no moze then what 
Law ſaith, and the eſtate tail in Elizaberh, is ſpent and determined by 
dying without iCae ; and doth not ceaſe, oz is cut off by any Limitation z 
afterwards Andgement was given foz the Ten-ont,by the curteſie. And 
Anderſon ; If a Fcoffment be made to the ule of I S and his heirs, untill 
D hath done ſuch a thing, and then unte the uſe of J D and his heirs, the 
is done, and ] S dyeth, his wife ſhall ve envowed. 


— — * 


15 


Mich, 30, & 31. Er. In the Common Pleas. 
CCX XXIV. Bowry a6d Popes Caſe. 


Owry bzought an action upon the Caſe againft Pope, and declared, that in 
time of E.6. Che Dean and Chapter of Weitminſter, leaſed two hons 
ſes in Saint Martins in London to Maſon foz ſixty years, The which Maſon, 
leaſed one of the ſaiv Youſes to one A and covenanted by the Indenture cf 
Leaſe with the ſaid A, that it ſhould be 1-wful foz the ſaid A, his executozs, and 
aſſigns to make a window in the thop of the houſe ſo to him aligned, 4 after- 
wards in the time of Queen Mary, a window was made accozdingly, where 
no window was there befoze. And afterwarrs A. aſligned the ſaid honſc to the 
— And now Pope having a houſe adjoining, had erected a new building 
per ſolum ipſius Pope ex oppoſito the ſaid new Window, ſo as the New 
Window is thereby topped. The Defendant pleaded, Not guilty, and it was 
found faz the Plaintiff ; and it was moved foz the Defendant in arreft of 
Judgement. that here upon the Declaration appeareth no cauſe of action, 
foz the wintom, in the ſtopping of which the wꝛong is afſigned, appears upon 
the Plaiatifs own-ſhewing to be of late erected , ſci. in the time of Queen 
Mary, The fopping of which by any act upon my own Land, was holden 
lawfnll and fuſtin able bythe whole Court. But if it were an antient win 
dem time ont of /wemozy, &c. there the light e benefit of it ought not to be 
impaired by any: Act whatſoever , and ſuch was the opinicn of the whole 
Court. But if the caſe had been, Lhit the honfe und ſoyl Upon which Pope 
had ereced the ſaid building, had been under the eſtate-cf Maſon, who cove- 
nanted as aboveſaid. Then Pope cculd not have juſtificd the nuſance , which 
was granted by the whole Court. 


Mich, 30. & 31. Fig. In the Common Pleas. Intrat. Mich. 29; 
O- 30. Eliz. Rott. 17 37. 


CCXXXV. Le Maddoxes (ſe. 


Wit Lee b2:ught a Writ cf Covenant ag inſt Richard Maddox, and 
label his wife, and declared. Chat one Erringron the firſt husband of 
the ſaid label was endebted tothe Plaintiff in 201. and that one George 

Aſhley was «ifo enrebted to the ſaid Erringron, in the like ſum of 20 l. And 

a ſo that the ſaid Errington made and conſtituted the ſaid Iſabel his Executrix, 

ad dyed, and afterwards the ſaid Iſabel by Indenturt dum ipſa ſola fuit, re- 

citing th t whereas ber ſaid late husbend was endebted to the Plaintiff in 

the ſum atoꝛeſaid. and v her eas the ſaid George Aſhley was elſo endebted un 

to her ſaid late husband in the like ſum, New foz the better ſatisfacion of 

the Plaintiff fe; his ſaid debt. ſhe appointed and corffitutey the Plaintiff, 

atcurnatum ſu um irrevocabilem ad petendum. levandum, recuperand. & recipi- 
end. ad uſum ſuum ptoprium in nomine dict. Iſſabellæ de dicto Geor jo, the ſaid 
gp reunts; And the ſaid Iſabel covenanted,quod ipſa ad — dict. quer. 
tempore in tempus, adjuvaret, & manu teneret quamlibet et omnes ng 
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T7 m ve} quas dictus quayrens commenſatet & no- 

a i Iſabelæ, uſe of the 
. ö againſt the (ai — 'he Yin New 
of the Plaintiff : And 


- declared further, that the Plaintiff had bzought a Suit againf the ſaid 
| | George fazthe ſaiv Debt, and ſhewed all incertain. And that the ſaid II- 


— : 


pending the ſaid Snite, had taken to Yusband the Defendant without 
by this — — 


auch. 30,0 31 Eh. in the Common Pleas, 20 ny 
CCXXXVI, Salway and Luſons Caſt. > Ny | . þ eres 


9 Write Right agaigſh Luſog, and thi Wilt - 
was, Meſſuag. & 200.acr.jamponor.& bruerz; And except 1. 1 1 Writ of 
the Wit, becauſe jampnor. & bruera, are counted together, whe her ng! ' 
＋— ( many vcr- buen. 


ſhed ſeverally, As ſo many acr. jampnor . 
though it were objected on the part of the demandant in the mainter 
Wi chat in the Kegifer the Wait of Kight is reditu unius bbrz of Clo 
together,without di ſt ing ion os ſeverance. And it 3 4 | Wal 
- of Right we ought to follow the Regiſter, and there fang a W Kight a Wir. 
* wisabated, becauſe this wozy (Pomarium) was put in the W zit, foz 
the Regiſter there is no ſuch M zit, becauſe the wozd Gardinutn c . 
hends it: But in other W 2its, as M zits of Entry, &c. it is otherwiſe. 
the Caſe of the Load Zouch, 11 Eliz. 353- In a Wait of Entre ſur diſſeiſin 
 ille acr, jampnor, & bruer. But this exception was not allowed, foz it 
* maybe that jampnor. & bruer. are ſo pzomiſcnous that they cannot be yiſtin- 
fuithed Vide 16 H.7.8.9. Che reſpect the Juffices thcre had to the 
A as they changed their opinions and confirmed the ſame to the Ki 
exception was taken to the Wit, becauſe thereby the Demandant 
dul demand Duas partes Cuſtodiz det Hay in the Fozreft of C. the 
Court was of opinton that the Wait onght to be Officium Cyſtodie duarun 
paruum de Hay, &c. and not Duas partes Cuſtodiz, As Advocationemduarunt 
Eccleſiæ. And not Duas partes Ecclefix. Another Exception; be+ 
cauſe the zit was, duas partes, &c. in tribus dividend; where it ſhonly be 
Dil. foz Dividend. is not in any Wit, but onely in a Mzit of Partis 
Um; And by Windham the parts of this Dice are divided in Wight , 
ich tde Court granted. Another Exception was taken, becauſe that in 
hs Wait it is not ſet down in what Town the Fozreft of C. is, fo as the 
Court doth not know from whence the Uiſne ſhould tame: Foz no Venire 
hall be de vicineto Foreſts, as de vicineto Hundredi, & Manerii; And the . 
um was holven to be a matertatl Exception. Another Exception was ta- --_+ 
ken, becauſs a Wit of Right voth not lye of an Office : fo2 at the Com⸗ 
man Law an Agiſe did not tye of it, but now it doth by the Statute of Welt. 
4 2. Cap. 


. 
W : 


11 


Wit Abatement of 


a 


Smith and ENS + © and Moores 


Caſe, Caſe. 


2. Cap. 25. to it was nit Liberunvten. but the party grieved/ was put to his 
Qpod perinitent Arid of this opinion was the whole Court. 


"__ Mich 3. 31. EHE. In the common Pleas, 
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er CCXXXVII Smith and La es Caſe. 
o uren was ſeiſed of a Paynoz whereof bl aer. was\holden by 

| 7 ee ; the Nuecen leaſed bl. acr, to B. lo one and — on 
the ſame to the Copyholder, who accepted of it. The Queen gran- 
cr. to C. in Fee, the terms expired, C?ciitered, and his entry was 
n to be congeable, foz by acceptance of the lame Terme, the "Cuffama- 
| was determined, as if the Copyholder had accepted it immediatiy 
rom he Nueen : Jt was alſo helden by the Court, that a Leaſe fag yeares 
the @eale of the Exchequer may be pleaded, and that without making 
ion of the Commiſſion,vy which the Court of Exchequer is authorized to 
make ſuch Leaſes : And Co are all the Pzeſivents as well in this Court as 
And wherees the Court wes upon the point of 


Copyholder 


detetmined 


\ 


. , Anderſon conceived it was either way good, but Pro quadam pe- 
a is the beſf : And ſo Lennard Cuſtos Brevium conctived. 

| ofthe Jnffices was, that a Bargaine and Sale foz divers | 

ad Conifide is not good without a ſumm of money. And by Wind- 

' hain Paths ty Sale Pro quadam pecunix ſumma, although ; no 

oney” be paty, is govd enough, foz the payment oz not payment is not tra 

verſable : And by Periam, If Pro quadam pecuniæ ſunima be not in the 

er of Bargiine and Hale, vet the papment thereof is averrabit 

And ſoꝛ this Crception the Judgment was ſtayed. 


An b. 0 & 31 Ef In the Exchequer Chamber. 


fiderarion of it. — 7 


CCXXXV1IT Bedell d Moores Caſe. 


abends Edle bzought an Action upen the Caſe againſt Moore in the Rings / dench⸗ 
che Caſe ſor declared, That the Defendant did allume to perfoꝛme the Award el 
nor p*rform- J. S. and aſſumed alſo, that he would not ſac Execution upon a 3 

ing 2 a- which he had obtained againſt the Plaintiff in an Agien of Account, c. 
— And ſhewed further, that the Award was made, & c. (which Award in Law 
was ucter ix void and that the Defendant hav not perfozmey the ſaid A. 
ward, and alſo that he had ſued Execution againſt the Plaintiff, The De⸗ 
ſendant ple aded Non-aſſumpſic, and it was feund foz the Pl. intiff, and Judg⸗ 
ment given accozdinglp. Upon which Moore bzought a Nl zit of Error in 
the Exchequer-chamber, upon the Statute of 27 Eliz. And aſſigned Errm, 
becauſe the Plaintiff had declared upon two S2eaches. whereas foz one of 
them there was not any cauſe of Aoion. fo2 the Award is void in Law, and 
then no bzeach could be aſſigned in that: and then when the Jury hath aſſeſ 
ſed Damages intirement foz both bꝛeaches, whereas ſo2 one there was not an? 
cauſe of Adion by the Law, the Uervdia was void, and then the Judgment 
given upon it reverſable ; foz.4t is not reaſon that the Plaintiff have 
Damage s foz ſuch matter ies which the Law doth aot give an * 


Error. 


r 


1 


Err 


——— 
— — 


— 


— — — 
* 


Palmer nd F horps 
3 Caſe. 


— — — — — 


And it the Jury had allelled damages ſeverally, viz. Foz the not perfoz- Pamages. 


mance of the Award lo much, and foz the ſuing fozth Execution ſo much, then 
the Judgement had been good, and the damages aſſeſſed foz the not perfo2- 
mance, &c. void. Manwood Chief Baron: The verdict is well enough 
foz here the whole Aſumpſit is put in ive, and there is but one iſſue upon 
the whole aſumpſit, but if ſeveral iNues had been joined upon theſe ſeverall 
points of the Aſampſit , and both had been found foz the Plaintiff and da⸗ 
mages, aſſeſſed entirely foz both bzeachcs, then was the Judgement re ver⸗ 
ſeable;, fo2 being ſeveral iNues the Jury might have alle ſſed the dammages 
ſeterally, ſci. fozeach iſſue ſeveral dammages , but. here is but one iſſue, and 
it was the folly of the Defendant that he would not demur in Law upon the 
Declaration foz one part, ſci. the not perfozmance of the Award, and tra- 
verſe the other part, ſci The ſuing of the Trecutton, oz the Aſumpſit of it. 
And in our caſe, it may be that the Jury did aſſeſſe the damages foz the ſuing 
of the Execution without any regard had to the perfozmance of the Award: 
And note that the verdict foz alleſling of the Damages was in theſe Terms, 
ſci. Et aſſidunt damna occafione non performationis Aſſum pſionis predic; &c. 
And Cook who was of Councel in this Caſe, put this Caſe. The late Earl 
of Lincoln, Admiral of England, bzought his action of Scandalis Magnatum, 
and declared, That the Defendant erhibited in the Star chamber againſt 
him a Bill of Complaint , containing diverſe great and infamous flanders : 
viz, That the ſaid Earl was a great and outragious oppꝛeſlour, and nſedouts 
ragious oppzefſion, and violence againft the Defendant , and all the Coun⸗ 
try alſo. The Defendant pleaded, Not guilty, and found fo2 the Plaintiff , 
and aſſeſſed damages, and it was moved in ſtay of Judgement, firſt, That 
the Plaintiff had declared upon matter of ſlauder foz part, foz which an a&t- 
on lyeth, and foz part not. Foz foz the oppaeſion ſ to be made to him 
ſelf, no action lyeth becauſe every ſubject may complain foz wong done unto 
him; and although he cannot pzove the w2ong; an actton will not ly. But as 
fo; the oppꝛeſſion done to others by the ſuppoſal of the Bill an action lyeth, foz 
what is that to him. he hath not to do with it, foz he is not pars gravata. But 
becauſe the Jury aſſeſſed Damages entirement,the Judgement was arreſted, 
leg the canſe afozeſaid. And afterwards in the pzincipal caſe, the laſt dax of 
this term, Judgement was ſtated. 


Hill. 31 Eliz. in the Kings Bench. 
CC XXXIX. Palmer and Thorps Caſe. 


— Palmer and Thorpe, the Caſe was this, A man demiſed his Pan- 
of M foz thirty two years, and the day after let the ſame Þannour 
im fourty years, to begin from Michaelmas , after the date of the firſt 
Leaſe, and the Tenant attozned. And by Cook the ſame is a good grant 
although to begin at a bay to come, fo2 it is but a Chattel ; and ſo was the 
opinion of Wray Chief Juſtice, foz a Leaſe foz years may expect its com- 
mencement, as a man ſeiſed of a Rent in Fee grants the ſame foz twenty 
rears from Michaelmas following, and good, foz no eſtate paſſeth pzeſently z 
but only an Intereſt. Dee 28 H. 8. 26. Dyer. 
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Aſſumpſit. 


Suſpenſion of 
Rent. 


Sir Anthony Shirley 
1 and Alban yes Caſe. 


— — 
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Hill. 4 In the Kings Bench. Rot. 668. 
CCKL. Sir Anthony Shirley and AlbanyesCaſe, 


N an action upon the Caſe, upon Aſampſit by Sir Anthony Shirley a, 

nft Albany. The Plaintiff declared, That he was ſeiſed of the Man⸗ 

nes of Whiczingron tas the term of his life, the Ne ver on ta the Earl of Ar- 
rundell in Fee, and ſo ſeiſed, ſurrendered all his Eſtate to the ſaid Garl, 
who afterwards by his Deed gzanted a Rent / charge of 40 l. per ann, out of the 
ſatd Pannoz to him, and afterwards conveyed the Manna to the Defendant 
in Fee. And afterwards, 27 Mai 22. Eliz. upon a Communication betwirt 
the Plaintiff and the Defendant concerning the ſaid Rent: the Defendant 


tiff fach a Rent, he would pay that which is due, and that which ſhould be due 
from time to time. And further declared, that 27 April, 27 Eliz. he ſhewey 
unto the Defendant a Deed, by which it appeared that ſuch a Rent was 


id Land, and {eaſed the ſame f thzee years : The Plaintiff Re- 
that r. Decem. 27 Eliz. the Defendant did re-enter, upon which 
and it was found fot the Plaintiff. At wu moved by 
by the entry the Pꝛomiſe was ſuſpended, and being a 
once ſuſpended, it is alwates erfiac. Wray, the Agion ts 
Arrerages due the two laſt years, andſoat the time of his 
the — had not cauſe of Action, and therefage it could not be 
; 0 wdy, When the Plaintiff cheweth the Deed, the Defenvant 
is thargable to arrerages due befoze and after the p:ontſe : wherefore rf the 

| a ſuſpending ofthe Kent, the ſuſpenſion doth continue: but A 
conceive here is not any ſuſpenſion, fo2 this pꝛomiſe is a meer collaterall 
thing, and ſo not diſcharged by the entry unto the Land, foz it is not iſſuing 
out of the Land: But if the Plaintiff befoze the Deed ſhewed had releaſed all 
Actions, the ſame had been a good Bar, and J conceive that the Deed was 
not ſhewed in time, foz it ought to be ſhewn befoze any arrerages due after 
the pzomile, but here it is ſhewn five years after: But that was not denied 
by all the other Juſtices. Another exception was taken, that where the pꝛo⸗ 
mile was, that it the Plaintiff ſhewed any Deed by which it might appear, 
that the Defendant ſhould be charged with theſait Rent, and the Derlara⸗ 
tion is, by which it might appear, that the Plaintiff ought to have the Rent, 
Sc. ſo as the Declaration doth not agree in the whole. See 1 Ma. 143. in 
Browning and Beſtons Caſe, the Condition of the Leaſe was, if the Rent 
ſhould be arreared, not payd by two Months after the Feaſt, &c. and the Re- 
jopnder was by theſpace of two months, &c. And the pleading holden 1nſuf- 
Actent, fo2 per duos menſes doth not affirm directly poſt duos menſes, but by 
Implication and Argument: Ard here it was holden, that the Condition 
was a good conſideration. Another exception was taken, becauſe the pꝛomiſe is 
ed. All the Kent ad tunc debitum aut deinceps debend. Jt was holden, 
that this wozd (ad tunc) doth refer tothe time of the hcwing of the Deed, 
and not ta the pzomile. And as to the 1:\t exception but one, it was rcſolved, 
that the Declaration, notwithftanving the ſame, was good enough ((c.) oſten- 
dit factum per quod apparet quod redditus prædict. ſolvi deberet in forma prz- 
dict. Another exception was taken, becauſe here no bzeach of the pꝛomiſe is al⸗ 
ledged, 
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Muited and Hoppers 
Caſe. 


ledged, foz it is pleaded, that eight pounds de annuali redditu arrer. fuer. hut 

it is not ſaid, de redditu prædict. 8 L ergo it may be another Rent, and then 

the pꝛomiſe, as to this Rent, is not bzoken. Wray, Although the wozd (pre- 

dict.) be wanting, pet the Declaration is well enough, and it ſhall be inten- 

dedthe Rent mentioned befoze. See 21 H.7.30.b.Where (Villa Welt.) wall 

be intended Villa prædict 19 E. 4. 1. In a Quare Impedit the Plat 

oenfifle himſelf by nzant of the nert A votdance cum accideric, and 12 
thei in his Count that the ſame was the next A voydance, and pet the 

was holden to be good, to: fo it hall de intended: ſo here: And he ſayy, It is 
not neceſſary that a Declaration be eracly certain in every point, but if 
part of it expound the other, it is well enough: Any lfhngh te dea 
of the Rent doth not appear by the wazd predid. pet it appeareth by oth 
ciceunſtances, as by the dayes of payment, &c. and no other can be 
iatendev. And now, this Exception is after Uerdic , and therefoze fa hour 
ably to be taken: And afterwards Judgment was given foz the Plainfiff, 


Hill. 31. Elix In the Kings Bench. 
CCXLI. Muſted and Hoppers Caſe, 


| | a 
Mon upon the Caſe , the Plaintiff declared, That e 
Atkinſal, were joyntly and Un | * 

to a ſtranger, fog the only vebt of the ſaid Atkinſal, 
, and the Tefenvant afferwards his 
oobs of Ackinſal came to his hands; yet the Plainti@,, 
May after, which was the day of payment of the money, paid 
and twenty pounds foz avoiding the Fozfeiture of the penalty, 
Defendant as well in conſideration of the Pzemiſſes, as in 2 
that he might peaceable enjoy the Goods of the Teftafo2 iſed to pay 
the ſaid ſumm. cum inde requiſitus fuer. And upon Non aſſumpſic, te Aury 
laund the payment of the ſaid ſumm, and all the pzecedent matter: that 
the Defendant in conſideration præmiſſorum, pꝛomiſed to pay the ſayd ſumm 
if he might peaceably enjoy the Goods of the laid Teſtatoz. It was moved in 
arreſt of Judgment, that although here the Jury have found ſafficient cauſe of V<14i8- 
Acton, vet if the Declaration be not accozdingly, the Plaintiff ſhall not 
have Judgment. And here the Plaintiff hath declared upon two Confideras 
tons, and the Jury h. th found but one, ſci. if he peaceable enjoy the Goods 
of the Teftatoz. Alſo the Plaintiff declared of a ſimple pꝛomiſe, and the Jus 
ry have found a Conditionall, Si gaudere poteſt, &c. And ſo the pꝛomiſe ſet 
fath in the Declaration, is not found in the Uerdic. 

Gawdy was of opinion, That the fir ſt conſideration is good, foz the Plain- Confideration 
tiff entred into Bond at the requeſt of the Defendant, and then the pzomiſe 
following is good: But the ſecond conſideration is void, ſci. That the De- 
fendant (hall enjoy the goods of the Teftatoz, &c. as if it had been that he 
enjoy his own goods, and all the Juſtices were clear of opinious 
That the P3omiſe found by the Jnry is not the pzomile alledged in the De- 
and ſo the iſſue is not found fo2 the Plaintiff, and ſs the judge⸗ 


ſſumpũtt. 


ment was taped. 


Trim. 


— — _—— << —_ 


CCreckmere and Pat- FDove and'Williots 1 and Graunts 
5 terlonsCaſe. 4 and others Caſe: Caſe. 


De viſe condis 


tionall. 


Copyhold. 


Deviſe. 


— j 


Trinit. 30. Eliz. In the Kings Bench, Ros. 568. 
CCXLII, Creckmere n Patterſons Caſe, 


Pon a ſpecial Uerdict, the Caſe was this, Robert Dookin was beiſed 
Tf: certain Lands in Fee, and, having iſſue two Daughters, deviſed the 
ſame to Alice his Eldeſt Daughter, that the ſhould pay fourty pound to Ann. 
her filter at ſuch a Day: the money is not paid, whereupon Anne entreth in⸗ 
to the moiety of the Land: And it was halden by the whole Court, that the 
ſame is a good Condition, and that the Entry of Anne was lawfull, It hath 
been adjudged, That where a man de viſed his Land to his wife, Pzoviſo , 
My will is, That ſhe ſhall keep my houſe in good Reparations, that the 
fame is a good Condition. Wray, A man deviſeth his Lands to B. paying 
40 l. tu C, it is a good condition; foz C hath no other remedy,and a Will ought 
to be expounded accoꝛding to the intent of the Deviſoz, 


Hill. 31. Elix. in the Kings Bench: 
CCXLIII. Dove and Williots and others Caſe. 


N an Ejectione firmæ, upon a ſpecial Uerdict, the caſe was, That W was 

leiſed of the Land, where, &c. and held the ſame by Topy, &c. and ſur- 
rendzed the ſame unto the uſe of E. fe life, the Remainder to Robert and 
A. in Fee, Robert made a Leaſe to the Defendant , E, Robert, and A. ſur⸗ 
rendzed the ſaid Land, (ci. a third part to the uſe of Robert foz the life of 
E. the Remainder to the Right heirs of Robert, and of another third part 
to the uſe of Robert foz life, the Remainder fo E, the Kemainder to Ri- 
chard, &c. and of another third part to the uſe of A and his Heirs. After 
which Partition was made betwirt them, and the Land where, &c. was 
allotted to Richard, who afterwards ſurrend9ed to the uſe of the Plaiatiff, 
It was holden, That Judgement upon this verdict ought not to be given 
fo2 the Plaintiff, Foz the Leſſee of Robert had the firſt poſſCeion , and 
that Leaſe is to begin after the death of E, who was Tenant fo2 life, and 
when E and he in the Reverſion joyn in a Surrender, thereby the eſtate 
fo2 life in that third part is ertinct in Robert, who hath the Inheritance, 
and then his Leaſe took effect foz a third Part, So that the 
here are Tenants in Common, betwixt whom Treſpaſſe doth not ly. 


Hil. 31. Eliz. in the Kings Bench. 
CCXLIV. Bulleyn 224 Graunts Caſe. 


Pon Evidence to a Jury, the Caſe was, That Henry Bulleyn the Fa 

ther, was ſeiſed of the Land being Copyhold, and had Iſſue thzee Sons, 
Gregory, Henry, and Thomas, and afterwards ſurrendered to the uſe of the 
laſt cd ill, and thereby deviſed the ſaid Land to Joan his Wife foz life, the 
remainder to the ſaid Henry, and the Yeirs of his body begotten : Joan dyed, 
after admittance, Henry dyed without Jſue, and afterwards the Lozd gzan- 
ted it to Thomas and his Heirs, who ſurrendered to the uſe of the Defendant 
then his Wife foz life, and afterwards dyed without Aue: Gregory eldeſt 
Son of Henry Bulleyn entred, &c, Coke, When the Father ſurrendereth to 
the ule of his laſt Mill, thereby all paſeth out of him, ſo as nothing "_ 


— 
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| a and Hailal)s; Fo yp end Mallets 
Caſe. cc. 


to the r. nor can he have and demand any thing admittance: 
9 Een Gy Gregory is lawfull, 7 is not ne- 
=; . n — f. is ads 
dyeth, he in the Ke ver ſton may enter 
8 n 
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nat ſo, fo; — 4 — Lands — dy and * no . 
der s have be eee 1 


ft Tin 


Wh: 37 eh. lo the Kings Besch e 
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Matthew aud Haſlallz Caſc, — 


Ejectione firme, betwirt, Marche an Nee, th Tenn . 
to recover, and the Defendant hzonght a 

Erroz ia this, that the Judgment. was antred, "Quo: 

—4 poſſeſſionem, &c. where it ſhould be ( Terminam ) vent. in ten, 
— ee 9 Eliz. Dyer 258. Coke contrary , Tet the Judgment is 
good enough, fo2 the VM zit of cufion upon it is H A facias poſſeſſio- 
nem, and in a reall Action the Wit is, Quod * recuperet ſeſinam, and 
not corram, And afterwards Judgment was affirmed: 


4. 21 E. . in the Kings Bench. 5 9 
CCXLVI Tempeſt Gals Mallets Oe. | 


Aan Adion of Trefpaſs by — againft Mallet, c Jnogment denn 
[?: Erroꝛ bzought: and aligned fo; 8 that whereas 1 5 
bzought againſt foure, one of them dyed, Meſne betwitt the 
Niñ prius, and the Inqueſt taken :. And it wan iid oa the part bf: 
dant in the Wit of Erroz whic Nn 
Plaintiff che wed unto the Court the death ol une of the 
med Judgment ag unk the others. See 4 H 7. 2 Eliz 17% And 
difference, where in an Action ot Ereſpals there is vat one- 
—_ many. Another Erroz was afigned, 'the Defendant Obtulit { per 

ins Attornat. ſuum, without ſhewing his Chziſtian N — as -— =o 
iam, foz Higgins onely without the Chxifttan Name,” ts 
8 it is but an addition to ſhew. which ſohn, oz Wilkam. Coke; The ſame — 
helped by the ©t.tute of 42 4 8 cap. 30. Where it is enamed, that alter Net ⸗ 
dit, Judgment chall be given notwithtanding the lack 2 
toꝛney of the part ag inſt whom the aue chul be tryed, z any” default oz 
negligence of any the parties, their Connſellozs oz Attorneys; and ofnoce(-- 
lity this default here in the 'Ch:iſtian Name ought to be the fault of one of 
them. Dee allo 1$ Eliz. Cap. 14. foz want of any Warrant of Attozney,&c. 
Glanvil, The Statute pzovides foz default of Warrant of Attozney, &c. 
Then (Toke) To what end was the Statute of 18 Elz. made ? foz the Sta. 
ns. pꝛovides foz defens of Warrants of Attozney. Glanvill, The 
Dtatute pꝛovides foz Warrants of Attozneyss of ſuch perſons againſt 
whem 
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Palmer ad Knowllis 


ö wet 1 | any | K 
e b 
88 did appeare upon the Su perſedeas by 
who had bis ful! ame. and thorefoze pzayed a Certio rare de novo, ta terti⸗ 
fie the ſame nde 9 E. A 32. Wray, A Caſe herr debated de ⸗ 
ls eft er. twirt the L ond Norris and Braybrook , aue upan a De viſe ſuch a Wit of 
Erroꝛ was granted after the Plaintiff had pleaded In nullo eſt erratum ; foz 
this Plea, in mulls pharma, grepdut to hat wahied is contained within the 
bod of the Recozd, and not collaterall matter, ſcil. Warrant of At- 


tozneys : Andafterwarvs the Mit of Erroz was allowed, and upon the day 
mbar agent ne upon the Rec dd of Fuperſedeas, that the De- 


1 e a one his Attozney : But it was ſaid by the 
Court, that appearunces, the one upon the 2 
— "when the Plaintiff derlares, See as tothe name of the At⸗ 
toꝛnev, — | 1 Mar . Dyer gs. 4s | | 


pilze, e ww di 34 Elin, in the Kings Bench. 
2 CCXLYV il, palmer - Knowllis Caſe. 
recovered. Delt againft Kaowllis, and ſued Execution by Elegit, 


[ upon which the Sheriff returned, that he had made partition of the lands 
of the Defendant by the Dath of . twelve men, but he could not deliver it to 


by the Law de could not be helped, and although he inſtantly pꝛaped a 
Tuperſedeas, vet the ſame was demedunto him. 


B © ris chareb rar date: Haux wood and Sweeper and 
; of Fetherſtones Caſe. usbands Caſe; Randals Caſe. 
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Hill, 31. Eu-. lu the Common Pleas: a 8 : 
ECCKLVIILL The Churcb-warden: of F etherſtgnes e he. — . 
Action of Treſpaſs w 


© 


at the Treſpaſs was done in the time of 
gucceſſo) cannot have anion : and aRio p ritur cus | 
19H. 6. 66. But the old Chur chwardens hall have the action. Cook con- 
trary, and that the pzeſent C hurchwardens Mall have the action, and that in 
reſpec cf their office; which the Toug granted. And by Gawdy Church 
wardens are a Cozpozation by tue Common Law. See 12 H. 7. 28. by Frowick 
That the New Chnrchwardens ſhall not have an agion upcn ſuch a Exel. 
dals done to their Pzedeceſſozs, contrary by Yaxicy. Dee by Newton and 
Paſtbn, That the Executozs of the Guardian in whole me the Treſpaſs 
was done ſhall have Treſpaſs. 11 


Paſeb 31. Elis. In the Kings Bench. 


CCXLIX. Haixwood and Husbands C. ft 


an aa ion upon the Caſe, the Plaintiff declared foz diſturbing: of him 
latte his tommen, &c. and ſhewey, That A. was ſeiſed of certain-lanys; 
towhich this Con mon was appendant, foz the term of his Liſe, the Res 
minder to B in tail, and that the ſaid A and B did demiſe unta him the ſain 
Lands, ſoz years, &c. Pepper, The Declaration is not gocd, foz it is not 
ſhewep how theſe particular eſtates did commence. See 20 E. 4. 10. wy 
Pigot, ſecondly, Leflee fo2 life cannot pzeſcribe, and he, and he in the Key 
mainder, cannot pzeſcribe together; and he in the Kemajnder tannot-have "THI 
common : Alſo he declares, That Tenant foz life, any be in the Nemain , cripcion. 
dec demiſed to him, whereas in truth it is the demiſe of Tenant fo; ute, and 
the Confirmation of him in the Remainder z, alſy he doth net aver the life 
the particular eſtates, foz we are a ſtranger to them, the P2eſcription in 
them both is well enough, foz all is but one eſtate, and the Leaſe of both. 
mee 27 H. 8 13. The Leſſee foz life, and he in the Keverſion made a leaſe fo; 
life, and joyned in an action of waſt, and there needs no averment cf the life 
ofthe Tenant foz life,foz he in the Reverſion hath joined which Gawdy grans 
ed as to all. And ſaid, The particular eftates are but as conveyance unta 
the ation. Wray concetved the firſt Exteption to be material, &c. 


Irm 31+ U ln the Kings Bench. 
CCL. Sweeper and Randals c, Rvt. 776 


[* an action ef Treſpaſs faz bzeaking of his Cloſe, and carrying away of 
his goods, by Sweeper againſt Randa'l, upon Not guilty pleaded, The Jus 
ty found, That one John Gilbert was ſeiſedof the Land, where, Kc. any 
leaſed the ſame to the Plaintiff at Will, who ſowed the Land, and after- 
wards the Plaintiff agreed with the ſaid r to ſurrender to hi n the laid 

4 Land 


Surrender. | 


Trover and 
Canverfion. 


> bg — 1 
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Land, and his intereſt in the (ane; and the ſaid Gilberc eatred, and leaſed 


to the — who took — — It ws — If theſe Gand 3 
agree to (urrenper my Lands, be 4 and erp urronner, Gamwdy, 

ot exry ferret e af will c amok ſurrender, but it is but a reli, 
quiſhing of the eats if it be any thing, bat in truth it is not any thing in 
pzeſent , but art ct te be done in future. Wray, N agrees. A vemilſeth the 


Pannoz of 0 it isno Leaſe, no mut ch ill it be here any Surron« 


of the Parte wes. tote of the elk ne. Clench conceives, Thrt the intent 
of the Partie was, to leave his ef ite at the time of the ſyeazing, otherwiſe 
. eee ae e e thelo one 
Gran. If ſuch was his intent, the Jury oght to linde it erpzeſly ; and al⸗ 
terwards Judgement was given fo2 the Plaintiff, | 
Tria, 31. Ex. in the Kings Bench. 
» 


„cl Ward and Blunts Ce, 


| pay tm — Trover af certain Loads of Cozn at Hen- 
den in Middleſex, and the converſion of them: The Detend int pleaded, 
That befoze the converſion, he was ſeiſed of certiin Lands called Harming- 
low in the County of Stafford, and that the Cozn whereof, &c. was there 
and that he did lever it, by fozce of which he was poſſeTed, and 
ſame caſually loſ ; and that the ſame came to the hands of the Plaintitk, 
and the Plaintiff-cafnally loft the ſame, and the ſame came to the hands of 
the Defcndant at Henden, afozeſaid, and he did convert the ſame to his own 
uſe , as it was lawfull fon him to de: upon which the Plaintiff did demur 
in Law. Atkinſon, Che Plea is good, fo2 the converſton is the point of the 
„and the cffect of it. og if a man take the ſame, and do not con dert, 
be is not guilty. And here the Defenvant doth jufſtifie the converſion, wheres 
foze, he cannot plead, Not guilty. The generall ine in to be taken where 
a man hath not any colour, but here the Defennant hath colour, becanſs 
the cozn whereof, &c. was growing upon his Land; which might enveigle 
the lay people, and therefoze it is ſafeſt, to pleay the fpectal matter. But 
admit, that it doth amount but te the generall iſe ; yet there is not any 

of Demurrer, but the Plaintif ought to ſhew the ſamo to t he Court- 
pzay, that the generall ine be entred; and the Court ex officio ought, 
do it. Egerton, the Queens Solicito;, cortrary. The Plea in Bar is 
not good, The Plaintiff declares of a Trover et his gobds, ut de bonis ſuis 
propriis, and the Defendant pleads , That he took his own goods, which is 
not any anſwer to the Plaintiff. See 22 E;. 18. In treſpaſs of taking and 
carrying away of his Trees, The Defendant ple«ds, That they were our 
Trees, grewing in our own ſoti. and we cut them and carried them away,and 
the plea wu challenged, her foze the Defeadant pleaded over, without that 
that he took the Trees of the Plaintiff. So 25 Al. 22. and 30 E f. 22. As 
nother matter was, The Plea in Bar is, That bekoꝛe the time of the Ton/ 
verſion, The Defendant was ſeiſed of the Land, and ſowed it; and that after 
the Cozn was ſevered, ( but he doth not ſay that he was ſeiſed at the time of 
the ſeverance) and then it might be that he had ſevered the cozn of the Plain- 
tiff, &c. and that was holden by the Court to be a material erception, where- 
foze Judgement was given foz the Plaintiff : But as to the firſt Erceptian; 
the ſame was diCallcwed, Foz the Court ex Officio,in fuch caſe onght to canſe, 
the general iſſue to be entred, but the Plaintiff onght not to demur upon (t+ 
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Trin, 21. Eljz, In the Kings Bench. 


CCLIV. Cheiny and Langleys Caſe, Hill. 31. Eliz. Rott. 638. 


he caſe was, That Tenant foz life of certain Lands leaſed the ſame Toe: 
T 9 wears by Hhentare, with theſe wozds ; I give, grant, bargain; and = 
ſell my intereſt in ſuch Lands foz twenty years, To have and to hold, in ſuch 
manaer , and fozm as A my ſelf did hold the ſame, and no otherwiſe, Te- 
nant ſoz life dyed within the Term, and he ia the Reverſion entred, and the 
Leſſee bzonght an action of Covenant. „The action doth not ly, foz 
here is not any warranty, foz the Plaintiff is not Leſſee, but Aﬀignee, to 
whom this Warranty in Law cannot extend z but admit that the warranty 
doth extend to the Plaintiff, yet it is now determined with the effate of 
Tenant fo2 life, and ſo the Covenant ended with the eſtate. dee 32 H. 6, Covenant 
32. by hirtleron 9. Eliz. Dyer 257. And if Tenant in til make a Leaſe foz 
years (ur ſupra) and afterwards dieth without (ue , the covenant is gone; 
and after Judgement was given agathft the Plaintiff, | 


Trin. 31. E. in the Kings Bench. 


C CLV. F, Bruwnes, and Salers Cle, Intrat. Mich; 
29. Elz. Rot, 606. 


to 


the | 
CR hes by the ſaid ſuit the Defendant did obtain the ſaid goods by ſuf- 
fetance of the Plaintiff; Tanfeild, It is a good conſideration, the Plaintiffs 
wert not parties o; Pzivies at the beginning of the ſuit, and it is not like _ 
Onlies taſe in 19. Eliz. Dyer 355. Where in an action upon the Caſe Onlie — 1 
declared, That the Defendant Counteſſe, &c. being a Widow, had divers ©*"64cratiohy 
fuits and buſineCes, and that the Plaintiff at her requeſt had. beſtowed 
great labour and travail, and had ex pended circa the affairs of the ſaid Comm ⸗ 
tell 1500 | Whereupon ſhe pzomiſed to the Plaintiff to pay all the ſaid er- 
pences, 'and ſuch a ſum above foz that matter, which is the ground of the a- 
fion, is maintenance, and malum prohibitum, but ſuch matter is not here ; foz 
it is lawful foz a man to uſe means to get his goods. GW, All covins-are 
abhozred in Law, and here the Plaintiffs are pzivies to the wꝛong, and ther- 
kae, it cannot be any conſideration. Wray, Although that the ſuit at 
the beginning was wzongfull and covenous, yet when the Plaintiffs who 
were owners of the ſaid goods do aſſent to ſuch pzoceedings now the ſuit is 
become juſt and lawful ab initio, and ſono w2ong in the conſideration , but 
all the wzong is purged by the agreement. Ak any covin be; the ſame is be- 
tween Sadler and him who is ſued, to whom the Plaintiffs are not pzivies. 
Clench, It this pzivity betwixt the Plaintiffs and Sadler had been befoze the 
ſaid ſit; ſo the conſideration is without any fraud. Cooper er jeant con- 
reived here is not any good conſideration, upon which the Pꝛomiſe of the 
Aa 3 Defendant 
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How and Con neys 
Caſe: 
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Treſpaſs. 


Devile, 


: ay be grounded, faz the Defendant ha 
_ ed thecaſe! between Smith and Smith 25 # 


not any benefit by it, 
1 iz, Egerton, Here the 
conſideration is good enough, fo2 the plaintiffs fozbear their own ſuit which 
was a hinderance,unto them. Clench was of opinion, that the Plaintiff 
ſhould not have Judgement, foz that ſuit was begun by Sadler in the Aame 
of Colliſon without his pzivity , and therefoze it was unlawfull, and the 
ſame was foz the goods of another man, which is un alſo, and then 
the anlawfull ac is begun, the illegal a ent afterwards 
2 pꝛeceed is unlawful alſo, and thereſoze there cannot be any 
cn Log and as to the covin, it is not material, fo without that, the 
natter is illegal enough. Alſo the Declaration is not good in this,vecanſe it is 
8 in what Court the ſuit did depend, ſo as it might appear unto us, 
that they hav power to hold plea of it; Gawdy agreed with Clench in 
firſt paint, andalſo in the laſt, and by him, in the aſumpſit, the Plai 
detlares, that a ſuit was depending betwirt the Defendant and another, and 
where the Plaintifs if they were pzoduced might have given ftrong witneſſe 
againſt the Defendant,the ſaid Defendant in confideration that the Paintiff 
would not give Tettimonꝝ againft him, pꝛomiſed to give to the Plaintiff 201. 
the ſame conſideration will not maintain this action; becauſe it is nnlawful fo; 
any man to ſuppꝛeſs teſtimony in any canſe. Wray, Vere is a tonſideration 
good enough, Foz where Sadler ſhould looſe coſts ypon the firſt ſuit, now up- 
on this pzomiſe upon his account he ſhall be allowed the ſame, the which is a 
benefit unto him : and as to the ſhewing in what Court the ſuit doth depend , 
that needs not by way of Declaration, but the ſame ſhall be ſhewed by way of 
Evidence, and it is not traverſable, and it is but inducement to the action. 
EI that is not here, foz covin is al wales to the pzejudice of 
a third perfon, but ſo it is not here: But in truth this ſuit was unlawcull 
foz Sadler ſo to ſue in the Name of another, and therefoze it cannot be a 
ow conenanian. And foz that cauſe, it was awarded, Quod querens ni- 
1 capiat per billam. | 


Trin. 31. Eliz, in the Kings Bench, 
CCL 1 V. Howe and Connyes Caſe, 


N an action of Treſpaſs by Howe again Conney, the caſe was, That 
@mith was ſeiſed of two houſes, and leaſed one of them to his bzother 
tog life, and afterwards by his Will deviſed, viz. I give to my 'Cxecutozs, 
All my Lands and Tenements free and coppy , to hold to them, and they to 
take the p2efits of them fo2 ten years, and afterwards to ſell the ſaiv Lands 
and Tenements ; and afterwards dyed, his bzother dyed befoze the quarter 
of & year after ; and it was found, That the Erecutozs entred into the houſe 
undemiſed, and took the pzofits, but not into the other, and that at the end 
of the ſaid ten years, they ſold the whole. Godfrey, Che houſe only which was 
in poſſeſſion, Mall paſſe by the will. ¶ Lo hold unto them) doth imply matter 
of poſſeſſion, ſo as nothing palſeth but that whereof they may take the pv 
fits, the which cannot be of a bare Reverſion, alſo by this deviſe, the Exe- 
cutozs have not intereſt in the thing deviſed but foz ten years. whereas the 
mother of the Teftatoz had an eſtate foz life, which by pollibility might cow 
tinue above twenty years, and to pzove that the meaning of the deviſoz to be 
collected upon the wozds of the Mill ought to direct the conſtruction of the 
Will, he cited Chicks caſe, 19 Eliz. 357. and 23 Eliz. 371. Dyer. At another 
day it was argued by Cook, That both the Youſes paſſe, and the woꝛts (take 
the p20fit) do not reſtrain the general wozds befoze, ( viz. All my Lands and 
Tene ments) but rather expounds them, ſci. ſuch pzofits that they melght 
201 | 5 t 
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Slugge and the Bi- I 
3 hop of Landaffs Caſe, 

of a Reverſion, cum acciderit, foz it may be that the bzother ſhall dye 
— the ten years. And he cited the caſe 34 H. 6. 6. A man ſeiſed of di- 
verſe Re verſions upon eſtates fo2 life, deviſe them by the name of omnium 
tetrarum & tenementorum, which were in his own hands, and by thoſe perols, 
the Reverſion vid paſs, and yet the Ne ber ſion (to ſpeak pꝛaper ly was not in 
hands: and tt the bzother had dyed in the life of the deviſoa, they had 
clearly paſſed, « board atone t dog ſhall not alter the caſe. And he re- 
ſembled the caſe fothe caſe in 39 E. 3. 21. The King grants to the Abbot of 
Reddi at in time of vacation the Pꝛioꝛ and Monks ſhall have the viſpo- 
fition of all the 4 of the ſaid Abbey ad ſuſtentationem Prioris & Mo- 
nachorum, and if in the time of vacation they ſhall have the Advowſons, was 
the queſtion, fv2 it was ſaid, That advowſons could not be to their (uſtenta- 
tion, but pet by the better opinion the grant of the King did extend to Ad- 
vowſons, fo it ſhall be intended ſuch ſuſtentation as Advowſons might give. 
Godfrey, Dur Caſe is not like to the caſe of 34 H.6: fozthere the De 
not any thing in poſſeion,x therfoze if the Reverſion did wo) x the de 
would be utterly void. Gawdy conceived that the houſe in poſſeTion only = 
ſed, foz the deviſe extends to ſuch things only, whereof the P3ofits te 
taken, but here is not any p2ofit of a Reverſton. Clench, and Wray contraty, 
The intent of the deviſe was to perfozm the Will of his Father,and alſo of his 
own Mill, and tn caſe, the houſe in poſſeſſion was not ſufficient to perſozm 
both theWills all hall paſſe, and therfoze the deviſe by favorable ——— 
is to be taken largely, ſo as the wills might be thzonghly perfozmed, and alſo 
the deviſe is general, and further all his Lands and tenements, which are 
not reſtrained by the @ubſequent wozds (to take the pzofits) fog to have and 
to hold , and to have and to take the pzofits is all one. | 


Trin. 31 E. In the Kings Bench. 
CCL V. Slugge, and the Biſhop of Landaffs Caſe. 


libelled againft the Biſhop of Landaff in the Ercleftaſtical Court, 
where he was pꝛeſented by the Dean and of Glouceſter to 
SIE Penner, the Biſhop did reſuſe to admit him, and now the Bi- 
Hop ſned a Pꝛohibition, and ewed , Quod non habetur talis Rectoria cum 
cura animarum in eadem dioceſi, ſed perpetua vicaria. And ham a 
bition doth not lye, but the matter onght to be determined E 
tall Court, and when he who is pzeſented to the fame Church, whether it be 
a Church oz not, all be tryed in an action of treſpaſs, and the like matter was 
ruled, Mich. 14, Eliz. betwirt Weſton and Grendon, who Was pyeſented by 
the Queen, and ft was holden, that becauſe inſtitution and ton do _be- 
long to the Eccleſtaſtical Court, and not to the Kings Court, no . 
hibition ould lye, and therefoze he p2ayed a conſultation. An note, a 
the Defenvant in the Pzohibition did not demur fozmally upon the ſuggeſtiqn 
ta the Judges uſe, if the ſuggeffion be not ſutkiti nt to maintala the , 
tion, to grant a conſultation without any fozmall demurrer upon the ſuggel Tryal. 
tion, if the inſufficiency of the Suggeſtion be manifeſt, which was gran 

ted by the whole Court. Cook, That a Conſultation ought not to be gran⸗ 

ted, fo2 whether there be ſach a Rectozy 02 not ſhall de tryed here. #0 2 Hl. 

4. 30. Pꝛioz 0z not Pzioz, 49 E. 3. 17, 18 Wife, oz not Wife , but never 
accoupled in loyal matrimony by the Biſhop, 44 E. 3. So within oz without 

the Pariſh, 50 E. 3. 20. 0, 45 B. 3. Quare [mpedit, 138. In a Quare Impe- 

dit, no ſuch Church within the County. Afterwards, at another day, Popham 

puk the caſe, Slugge was pꝛeſented to the vicaridge of Penner, the Biſhop re- 

fuſed to admit him, and admitted one Morgan Bletthen unto the Parſonage 


Prohibition. 


Fennick and Mitfords 
Caſe. 


Conſultation 
ſhould not pzoceed further. 
Paſch. 31. Elz. Rot. 154 In the Kings Bench. 
CCLVI. Fennick and Mitfords Eſc. 


Caſe was, A man ſeiſed of Lands in Fee, levietha Fine to the aſe 

of his wife foz life, the remainyer to the uſe of his eldeft ſon, andthe 

deirs males of. his bovy, the Kemainner to the nſe of the right heirs 

es Leaſe foz a thouſand years to B. 
having iſſue a daughter, the Counſoz dyeth 


- Atkinſon, Chat upon this conveyance a Reverſion, was left in 
Conuſoz , although by the fine all is conveyed out at the Conuſqm ; and 
'fo(as it hath been objected) the uſe limitted to the right heirs of the 
is a new thing: Foz it is to be obſerved, When a man is. ſeiſed 


> ©. 


FH 


dar 
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And if a man make a Feoffment in Fee, unto the uſe of hls 
ſhall be unto the aſe of the Feoffoz, and his Yeirs, and in oar caſ, 
mitation to the Right Veirs of the Conuſoz is, as if no mention 

of it, and then it ſhould be to the Father, and his heirs. And afterwards 
tt was adjudged, That it was a Reverſion , and no Remainder, and by 
Gawdy, This Limitation, To his Right Peirs, is meerly void, Wray, 
As if he had made a Feoffment to the uſe of one log life, without fur 
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ther Limitation. 
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Hl. 31. A. Rat 553 · in the Kings Bench: 
©CLVII. Holland = Franklins Caſe 


a Replevin, the Detendant made Conuſans as Bayliff to Thomas 
and thewed, Pziozeſs of Holliwel wap en 
of Prior in her demeaſn as of Fee, &c. and Nov. 19. H. 8. by 
Deed emrotted fold unto the Load Audley, the ſato 2 
ding ilue a Daughter, who took to Yushany, Thomas 
folk, who had iitue the ſaid Lozy Howard, and that after 
delcended, &c. The Plaintiff in bar of the Fanny ans ſhewed, 
the ſaid Deed was primo deliberarum, 4 Nov, 30 H. 8. 4 that * 
twixk the date and the delivery, ſci. 12. October, The ſaly Pziozefſe 
the ſaid Pai to one A. foz ninety nine years , andconveyed the Te! 
the tif abſque hoc, that the PztozeCle bargained aq ſaid 
nour to the Lozd Audley, ante dimiffionem prædict. dicto A. 
there was a Demurrer. Cook, This Avermeat cf 2nother 
the Deed deth purpozt againſt the Dced enrolled, ſhall 6 | 
moze then a Pan may aver, That a Recognizancs was atkng at 
day, Fc. foz every Recozd impezts a truth in it, | 
not be received againſt it, but a man way confeſs and a 2 
7. 4. It cannot be aſtigned foz erro2, that iu A 12 the ne 
acceſſic ad renementa, as he hath retozned foa that his Retozn 
is Recozded, and the date of the Recozd is the. 
ſee 37 H G. 21. by all the Jufftces, That matter of 
lation to the date and not to the Delivery, contrary of a Dee 
Recozd , ke the ſame ſhall hate relation alwaics to the delivery, and Des 39 feen . 
H6.32.by all theJufticcs averment ag. inſt a deed enroled that it was not de / Records ad 
livered ſhall not be rzteived, (a in the Caſe betwixt Ludford and Gretton, 19 Deeds. 
En Plow. 1 49. It is Holden by all the Juſtices, That the Kings Chatter 
relation to the time of the date. betauſe that matters of Kecezy carry in them 
by pzeſumption of Law foz the Bighne(s of them, truth, and therefoze one 
caunot lay, That ſuch a Charter was made oz delivered at another. day, then 
at that at which it bears date, Do of a Recognizance, Statute, &c. but a“ 
gainſt Letters Pattents a man may ſay, Non conceſlic, fo der has 
paſeth thereby, and then it is not contrary tothe Revezd, Atkinſon contra- 
ry, I confeſs that the party himſelf (whcſe deed it was) cannct take a virec ,;_.- 
averment againſt a deed enrelled, but he may confeſs and a void it, ſo as he 
leave it a Reco2d, as if a Fine be leavied by another in my name of my 
Land, J am bound by it, but if the Fine were levyed by another in my name 
Jan not bound, fo; 4 may confeſs and avciv it; and yet leave the Retofv 
„but here the Plaintiff is a ſtranger to his deed enrolled ; And ſome 
toads ſhall bind all perſons, as certificates of Baardy, &c. tag all ma 
Ade evidence inſuch caſe, 2 H. 5. Eſtoppel 91. A makes a Feoffment in F 
and alter war ds befoze the Coronet confelſcth a Felony ſuppoſed to be dane bes 
ſoze the Feaffment, the Feoffee ſhall have an averment againſt if. Egerton 
the Queens Solicitoz, contrary, Matter of Recozd cannot be gainſato in the 
e 03 in matter of implication, and therefoze agatuſt th at he cannot ſay, 
eſt factum, 16 E 3. Abb. 13. A deedinrolled in pas, c.:nnot be denped, 
24E 3.64. A Deed jnrolled is not a Recezd, bat a thing recozded, which 
cannot be denyed. And here this plea is a violent averment againſt the deep 
h it amounts to as much as if he had ſaid, Not his deed at, the time of the 
ent : But J confeſs that ſuch a deed.may be qveidep, by a thing 
ffauvs with the deed by matter, ont of the deed. It hath been objected, 
n 


Replevin 


—— — — — ——— — 


Franklins ſe. FE 


That this acknowledging of the deed ought to be made by Attozney, and 


therefoze made in not any acknowledgement, and ſo againſt ſuch 
a Non eſt fatum may be pleaded, and a Fine oz confeCſi- 
on in a Writ ot annuity tri ptian . v3 in aiſe ſhall binde the houſe, 


See 16 B. 3. Abb. 13. That a fine, Recognizance, and Covenant of Re- 
taꝛd ſhall binde the Youſe in ſuch caſe. And the acknowledgement of the 
1 talent will ſerve in this Caſe, fozthe Huns art as dead perſons, 

nv polite, that a Paſter of the Chancety comes into the chapter-houſe, 
and recoives ſuch an acknowledgement, I conceive that it is good enough: 
It hath been objected, That here the Plaintiff is not eſtapped to take the a. 
verment, becauſe we have not pleaded our matter by way of Efoppel : 
cettainly the ſame needs not here, foz the Recozd it ſelf carries the 
rd yh and the truth appeareth by the Recozd, and the Court ought 
ike of it. Godfrey contrary, A dees enrolled may be avoided by 
matter, which is not contrary to the Recczd, as 19 R. 2 Effoppel 281. in 
fur cui in vita, 4 Releaſe of the Potber of the Demandant with warranty 
was pleaded iu bar, and that enrolled, Mo which the Demandant ſaid, Thar 
at the time of the Releaſe ſe to be made; cur mother had a husband, 
one F, and ſo the Deed was and ſo avoided the deed by matter Debors, 
{, Covertare, ſo of e but not by. a. generall averment : A man 
not letter ed hall avoid a deevenrolled by ſuch ſpecial matter, ſo, an obliga- 
tion made again the tatute of 23 H.6, and theſe ſpecial matters ſhall 
utterly avoid the deevs againſt whom they are pleaded , but in our caſe 
we do confeſs rr Hr , ici. after our Leaſe erpired, 
foz which our caſe is the caſe. And at another day it was objeced, 
That the deed tould not be acknowlevged without a Letter of Attoꝛnep, be- 
ing a Cozpezation, which conſiſted upon divers perſoas as P2iozeſs and co 
vent, and they are alwates to ſbe intended to be in their chapter ⸗heule, 
and cannot come into Court to acknowledge a Decd To which it was an⸗ 
ſwered by Cook, That this acknowledgement being generally pleaded, it 
ſhall be intended, that it was done by a Lawfull means, and there is no 
doubt, but that ſuch a Cozpozation may levy a Fine, and make a Letter of 
Attozney to ackn*wledge it, and ſce, 2 Ma. Fulmerſtons cafe 105. Jt was 
further objected, That this Deed was enrolled the ſame day that it beareth 
date, foz the pleaving is per factum ſuum gerens Datum, 2 Novemb. 29 
Hen. 8. et iiſdem die & anno irrotulat. And by the Statute ſuch a deed 
ought to be enrolled within fix moncths next after the date, ſo as the day 
of the date is excluded, and ſo it is net enrolled within the fix months: 
as to that it was anſwered by Cook, That the time of computation doth be- 
gin pzeſently aſter the delivery cf the decd, as inth: common Caſes of Lea - 
ſes, If a man ma kes a Leaſe fta years to begin from the day ef the date, 
the ſame is ercluſive, but if it be To h ve and to hold from the date of the 
veed, it Mall begin pzeſently. And an Eiccnent ſuppoſed the ſame dap is 
good, and then here; this Enrolment is within the ſix Ponethe; and pet lee 
5 Eliz. 128. Dyer Pophams caſe. It was «Iſo objected , That it is alledged 
in the conuſans, Chat the Panncur was ſcldto the Lozd Audley, and that 
the Dced cf Bargain and Dale was acknowledged and enrolled in the Chan; 
teʒy, the ſaid Lo2d being then Loꝛd Chancelcz, ont be cannot take an ac 
knowledgement of @ Decd, ez em olmentcf it to himſelf, fcz he is the ole 
Indge in the ſatd Court, ſo as the deed is acknowledged befoze himſelf, and 
en'£lled befoze himſelf, and that is goed enough, foz here we are net upon 
the common Law, Lut upon the Statute, and here the wo2ds of the @tatute 
aie perſozmed. And the enrolment cf the Decd is nat the ſubſtance of the 
Decv, but the deed it ſelf. Alſo the 2cknewlcdgement of the Deed, after it 
is enrolled is not material foz he is cſtopped to ſay that it is not acknowledg- 
ed. And as to the matter it ſelf, a man ſhall not have aterment againſt 
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Osborn and Bopton and Knighr — 
= Caſe. — WS caſe Savagcs 22 


tho.parpozt of, aKocozd, but againſt the operation of * 
iu mem, nat compzited ,, partes ad finem nihil haberunt, Se 
ttents ai the King , Non concellic, is a good 
Elin foz by ſuch tea” it is agreed, that it in a Recazdy: 
ar 


== 
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Mich, 21. Eliz. in the Kings Bench. Rot. 258, 
CCLVIIL Osborn and Kirtons Caſe. 


NB Debt upon an Obligation » The Defendant caſt a Pzotection, upon Debt, 

which the Plaintaff did demur, Tanheld, To nar op is not, | 
de detendant is. let to Bail, and ſa is intended alwaies in pziſon, E. 
eto mahes mention, and then the Pantraton quis moratur in 
Acland is ugainſt the Keeozd, and the Court nuaht to gi be credit to Recozds Protectic 
— Y: ſecondly the wo2vHot, the Pzotettion. are. That Kirton is implo- 
to, which is nn cauſe of pgoteaion, leg the uſual. uam 
— the Kam / that ſuch a perſon be imylai d in Mary Regni, fog the 


defence of England; &c. For it the King 'wll give aid 5353 25 


ces Subjects employed in ſuch tet vice, he thall not have 
afterwards variance was objected vetwixt-the Bill and 8 
Pyzoteaton+ /foz the Bill is again Iohn Kira H A 

Pptetion is lohn Kirron onely.»: But the ſane ian boinen me ſack varis | 
beingonely in the Addition, am the baun iH 1. — 
—_ any actions. | EI 2112010 


Hi. 30 Bl. Raf 156.in King hab. 
CCLIX; Bopton and Andrews Cofe Tl - 


4 Debt upon an Obligation, the Condition was, to * unn aſt 

— of certain Lands to the Dbligee betoze the tenth day or March 17 E- 
liz. Andif it foztune the ſatd Pbligee be unwilking to receive, 0; 
ſuch aſurance, but ſhall make Requeſt to have one hundred Pounds foz ſatis- 
faction thereof. Then if upon fach Requeſt, the Dbligoz pay one hundzed 
pounds within five moneths, That then the Dbligatien ſhall be void. And 
at the day, the Dbligee doth refuſe the-alurance', and afterwarns 27 Eli 
requeſt is made to have the hundzed pounds, It was the clear Army of 
whole- Court, That the ſaid Requeſt was well enough 
might make it at any time dur ing his life, and he is not teſt cle tate 
befoze the day in which the ACurance is to be made, and a 
was given foz the Plaintiff. 


Debt; 


Mich. 29. & 30. Eliz,, Rot. 546. In the Kings Ech 
CCLX. Knight ad Savages Caſe. 


7 Whit of Erroz was bzought upon a Judgement given in Leiceſter in 
Tanfeild aſſigned erroz , becauſe in that uit there was not am 
plaint, and in all infertoz Courts, the plaint is as the oziginal at the comunon 
Law, and without that no pzoceſſe can iſſue foath. And hereapon the Reto 
is entred but that the Defendant ſomonitus fuir, &c. and therefoze the 
firſt entry cught to be A. B. queritur — C. &c. | 


Kirby ad SWoodſhaw and 
Eccles Caſe. eFulmerſtones Caſe: 


Clench, A Plaint ought to be entred be lane pzoceſs iNucth,and the ſummons 
which is entred here, — 2 and foz that cauſe the Judgement 
was reverſed: At was ſaid. That after the Defendant appeared, a Plaint 
—— ea Od — ant. 
ter, 

the Coutts above out of the oziginal Writs. oy | hn 


Tris. 31 Eliz, ln the Kings Bench. 


CCLX1. Kirby andEccles Caſe. 


Hen acion u 


municatio fui 
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and lo is it here, upon the Warranty : and of thet opinion were Cleach any 
Wray, Juſticcs, but Gawdy was of a centrazy opinion. 


Hill. 30 Eliz, Ret.639 In the Kings Bench. 
{© + CCLXII., Woodlhaw and Fulmerſtones Caſe. 


T7 Oodſhaw, Erecutoz of Heywdod;, bzought Debt upon a Bond againſt 
Richard Fulmerſtone, and the Writ was dated October Mich. 29. & 
30. Hi. and the Condition of the Bond was, That if Fulmerſtone dyed be 


after the death of the ſaid William, that then the Bond 
„and the ſaid William Fulmerſtone dyed 30. Seprem. 30 Eliz. 
which matter he is ready, &c. The Plaintiff doth traverſe, abique hoc, that 
the laid vyed inteſtate. Tanfield, It appeareth of Kecozd that the 
not tauſe of acion , foz this one hundzed pounds, was to be 
after the death of William Fulmerſtone, as the de⸗ 
b hath alledged;which is alſo confeCed by the Plaintiff, end this action 
is entred Mich. October 30. Eliz. ſci. within a monethafter the death of Wil- 
liam Fulmerſtone, and ſo 'befoze the Plaintiff hath cauſe of action, and ther⸗ 
deze be ſhall be barred. Gawdy, Where it appcareth to the Court, py — 
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Windham and Sir I: ys caſe 
Edward Cleers Caſe 1 
eee 
| my any Wo 7E4. 4X 
ef hath canſe of action, foz where a man Yoni a lte n 1. _ 
un deity preſentip, and the tondition is but in vefeazante af it, which the Obligation. 
Bernd en my zienz in his Micha. n 


rin. 31. El. In the Rings Bench. 


CCLXIII. Windham azd Sir Edward Cleers Caſe. 


Oger Windham bzonght an aaton upon the Caſe againſt Sir Edward, de- 

L eee 
the Plaintif was a lopall and of good ile ti 

rt yed,0z repzvchev with 1 


itioſe de invide machinans ipſum Rogerum, de bot 
| rv warrant tv divers Baykifs x 


butif lpeth: 
was accuſed no Action lyeth, but if lyeth : 
in the pꝛintipall Caſe, Judgment plain» 


Triwit. 31. E. ih the Kings Bench. 
CCLXIV. % Caſe. 


Ia te. 


was mo ved in Tax of 
aſtices were not reſdl ved foz 
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4 1; Ng 
7 1 
Y : : 
7 4 
: . 
: 4 
- e 
1115 
. 2441 


3321 TF Süß 
1 


al 


* 


"TGalliard and Edwards and Cock ſhall, aud the Mayer, , I 
Archers Caſe. TTedburies caſe 2 &. of Boaltogs re/e, 


— 


— — — — — — — 
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. Mich. 31 & 32. Eliza. In the Common Pleas, Iatrat: Trin. 31 Ela. 
Rot. 1529. 


CCLXVIL. Galliard and Archers c. 


bz0ught an ation upon the Cale again Archer; The 
—— That he bimſelf was pollelſed of certain goods; why by 


Trovet and 
onverſion, 


to the harws of the Defendant, who hath converter to his 


i 
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the Defendant , and that he Had nat any notice, That the ſaiv 
goons of the Plaintitf / uren which the 


Fl 
Fi 


50 
ZH 


| 


Defernant may ſay, That he the Bayimunit, 1 
H6. 37. by Moile, and by Windham Juffice, The De ſendant may traverſe 
thoqzoporty of the Boobs in the Plaintiff, 22 E 4. 11. 


Atieb, 21 & 32 m In the Common Pleas” 
ccrxvIin Edwardsond Fedbuties caſe, | > 
. 
ty carry foz him certain wares , tobe carried te Excerer, to certain nir 


fatd to be delivered to &e. And ſu * 
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of 
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—— And ſo it was adjudged. 

Mich. 31 & 32 EHu. Tn the Common Pleas, 


the 
be 


platat 
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Erbery and Lat- Wick, and 
Trig -— = a Dennis caſe. 


———__ wn 


Mich. 31. and 32 Eli in the Common Pleas 
CCLXX. Erbery and Lattons Caſe, 


TN. aKeplevin, 7 -doth a vom becauſe he is ſeiſed of ſuehj 
| mog within which ſhere is a Cuſtome That the greater parte cfithe 
Tennants at any Court wit hin the (aid Þanno2 holvenappearing may make 
4awes, the op preſton government of the Termants of the ſatd 
and that ſuch y-lawes ſhould binde all the Tennants &c, and 
Thatzat ſuch 4 Court holden; within the ſaid anna the 

part of tde Zennaats of the Bannoz aſoz6 
ing, made this Bylawe, ſcillicer, Chat my 


nion, That the 15y-lats was utterlie vow, o it is again 
re a man hath Common foz all his Cattell Commonable,to reſtrayne him 
to one kind ol Tattell, &c. But if the By-lawe han bin, That none ſhouly put 
ta his Cattell befoze ſach a dap, the ſame hadbin-good, fog ſuch Bylaw: doth 
not take away, but ozder the Inheritance ; Foz the nature of a By-law is ta 
put Oꝛder betwixt the Tenants concerning their affayres within the ann; 
which by lam they are not compellable to doe: And by Periam, The Avoty- 
ought to 


ant 1 By, lam was foz the Common profit ol 
the Tennants : See | N e 15. Eliz. Dyer. my 


aan the Pptncpall Caſe, Judgment was given againſt tho Ave 
4325 Aicb. 31. aud 32. Eliz, in the Common Pleass. 
CCL/X X1: Wicks and DennisCoſe, 


| father was ſeiſed of the Pannour c. and grantey of it to the avowant 
a Rent of twenty pounds pet annum, and further granted, That if the ſald Rent 
be atreare unpaid fir dapes after the feaſts, &c. wherein it ought to by 
paid, ſi licite peratur, That then it ſhould be tawfull to viſtreyne; Che grantour 
afterward by Indenture Tovenanted with the Lozd Treafurer and others, 
to tand ſeiſed of the ſame Pannoz, untothe uſe of hjmſelfe and his heires, 
until he 02 his heires have made default in the payment of one hunderd pounds 
per annum, untill three thouſand pounds be paid, and after default _ 
ment, to the uſe of the Quern and and her heires,until the ſamm of three 
ſand pounys ſhould be paid and lebyed; The grantoz afterwards 
a'fins to the ſaid Lo Treaſurer and others to the nſes afo2oſaid, the 
arteare ; vefanlt ot the payment of the hunderd pounds is made, Mice 
fon, Queen ſeiſed the land, the Abowant during the poſſeion of the 
een demanded the Rent, and the arreareages thereof, The Nucengranted 
over the mannoz to Wick and Boſden, and Dennis the grantee did diſtrayne fo; 
the rent, and arrearages demanded, ut ſapra,Jt was moved byHarris,f@ 
That this demand of le verall ſumms payrable at ſeverall dayes befoze, 
uy fo; every ſumm. — 1 ————— wok firſt due, 
J. fi licite petatut, ſcil. the fix dayes : foz otherwiſe without such 
demand, viſtreſſe is not lawfull, and hee reſembled it to the caſe of Sir 
Thomas Greſham 23. Elizabeth Dyer, 372 of ſeverall Tenders. Periom 


Ila bought a Repte vin of Dennis, who avowed, That one Dennis his 
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Aſhgells and Dennis 5 Collcman and Sir Hugh 191 
; Caſe, Portmans Caſe, 75 : 


— 
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conceivedthat the demand ought to be ſeverall, Anderſon, That the demand 
is good enough, And as to the de maund made during the poſſeſſion of the 
Queen, It was holden by the whole Court to be good. ; fo 12 
aithough the poſeCion- of the Queen be priviledged, as tothe diſtreſſe, yet Demand of « 
the demand is good, without any wrong to her pzerogative ; foz the Rent in Kcor-<borge 
is due, and the poſſeſſion of the Queen is in right charged with it, any we: * 
the Rent is only recoverable by Petition, and was by way of diſtrefſe, ann if che King, 
the parti ſneth to the Queen by Petition foz the ſaid Kent; de ought to ſhew good. 
in That he hath demanded the Ren t, az if the poſſeTion had bin 
ing perſon, he ccnld not diſtreyne befoze demand,noz by conſequence 
hate Ale: And the Rent, notwithſtanding the polſefſion of the Aueen, 
is den le and payable foz to entitle the partie unto Petition the 
uren, and fo diſtrefſe againſt the ſubject when the polſeſſion of the Queen is 
remobed, And ſee 7 H.6 40. diſſeiſte may maſte continnall clayme, although the 
on of the Land of which he is viſeiſed be in the King, And 34. H. Be. 
7 15 If the at full Age intrude upon the poſſeTion of the Ning, and 
payes Rent to the L.ozd of his Land holven of a ſubjec, the ſame is a good 
ſeiſin, and ſhall bind the heire after he hath ſued his livery 5 E. 4. 4. and ſee 
13 H. 256. Chat viſtrefſe taken upon the pofſeCion of the King is not lawfull, 
but lein obtained daring it, is good. ſo in 21. H. 7. 2. 


o 


Mich. 3 1. and 32 Els. in the Com. Pleas. it. M 30. and 31. Rot. 458. 
ccLxXII. Aſhegells and Dennis Caſe 


Shegell bꝛought a Quare impedit againtt Dennis, and the plaintiff , 4:8 
rr diſturbed him to pꝛeſent ad vicariam deD. and 2 3 
hewed that the Queen was ſeiſed of the Rectozy of D. and of the Advowſonof 
the vicaraige of D. and by her letters Patents gave untothe plaintiff Rectoriam 
preditam cum pertinentiis, et etiam vicariam Eccleſiæ prædict. And it was hol- 
den by the whole Court, Chat the adbvowſon of the vicarige by theſs wozps doth 
net paſſe, nozſo in the Caſe of a Common perſon much leſſe in the Caſe of the 
Ring: But if the Anten had granted Ecclefiam ſuam of D; then, by Walmeſley 
Juſtice, the advowſon of the vicarige had paſſed. 


Mich 31. and. 32. Eliz. in the C o mmon Pleas: 


CCL XXIII. Collman and Sir Hugh Portmans ca 


by * 


EjeRione firme by Collman adainſt Sir Hugh Portman it was found by ſpe?⸗ 4 - 
vervic. That the lands where were holden by Coppie of the Mannez of EjeQione fir 
D. whereof ir. H. Portman, was ſeiſed, * the plaintiff was Copyhol- ** 
der in Fee, and farther found, That the ſaiv Bir Hugh, pretending the ſaid 
Coppy-hold lands to be fozfeited, entred into one Communication with Coll- 
min touching the ſame, upon which Communication it was agreed betwirt 1 
them,That the ſaid Collman ſhould pay to the ſaiv Str Hugh five potmns, tohich — 
— 5 accozdingly, and that, in conſideration thereof, Collman V 
he ſaid Cuſtomary lands, except one Wood called Combwood; foz his lil 
andallo ot Alice his wife, durante ſua viduitate, and that Collman | 
Elenivn whether the ſaid lan ds ſhould be aſured unto him and his ſad wife 
og MR Hep Aſo 
t found, That the ſaid ir H. held and enjoyed i . 
lion ſaid 2 N — The Court — 4 4 ' 
is a good ſurrender a and that foz life only, and that 
he ie th had the Wood diſcharged of the cuſtomary interet. 


— — 


Debt. 


Aſfumpſic. 


Livery ot 


ſeiſin. 


Thetford and | dekwood and Petty and 
Thetfords Caſe. Rock woods Caſe. & Trivilians caſe. 


—————— —— — — 


Mich; 310 34, le, tu the Common Pleas, 
1 CCL XXI V. Thetford, id Thetford; Caſe. 


mu 76 115 35 173305 593 36 no! he8 01.6; T2 
an action of Debt fo2 Ronts the Plaintiff de clarod,, That Land was gi 
Fenton, and to I. his wife. and to the heirs of their bodies, and that 
dis wife leaſed the Landato the Detendant, and that the Donees were dead 
and that the Plaintitt as heir, Kc. fo2 rent arrear. &c.-and upon Nod demi- 
ſerunc, the Jury found that the Pusband and Ulle demiſerunt, by Indentur, 
.andafterwards the husband dpgp, and the wife entved, and gy Yn 
dyed: Now upon the mutter it ſeemed clear to Anderſon, that the Jury 
babe found fox the Defendant, 4, Non demiſerunt, (oz it is now no leaſe ab 
eee ee 

And al 2 di E, occupation o 
alter the veal ot her Han hath mad it the eaſe of the Vuodagd.a, 


1% O11 20 ©) 1 14 21.0 11 
Mich. 31 &.4 EE. In the CommomPlcas. | 
C CLXXV. Rockwood axdRockwoads Ciſe,) © wy, 


[SH a6 ation uplpths caſe, Hole Bayh; The Father of the Plainti# 
Defendant being fick, and in danger of death, and intending to make 
his Well, An the weſeate of boch dis ſons.the Plaintiff and 
clared hi to be, Ta deviſe to the Plaintiſt his younger Bon u 
of age amn, log the teri 6f- his life out of his Ln, and the Del 
dant the eldell Don (the intention of his Father be ing to charge the 
Land With the ſaid Rent) offered to his Father and Bzother, That if the 
Father would foꝛbeat to charge the Land with the ſatd Rent to his Bother 
during the life of his Bzother , accozping to the tnterition of his ſato Fa- 


ther; Wherenpon the Father asked the Plaintiff if he would accept of the 


offer and pꝛomiſe of his bꝛother: who anſwered, he would; whereupon the 
Father relying upon the pzomiſe of his ſaid eldeſt Don, fozbcar to de viſe the. 
ſaid Rent, &c. (o as the V and deſcended to the Eldeſt Son diſcharged of 
the Rent : and the opinion of the whole Court in this caſe was clear, that 
upon the whole matter the action did well iye. | 


auch 31 & 32 Hu lu the Common Pleas, 
CCLAXVT Petty and Trivilians Caſe. 


Pops Petty b Second Deliverance againſt William Trevilian, 
and upon eſpecial. verdict the caſe was, That A was ſeiſed of certain 


Land, and Leaſlep the ſame foz pears, and afterwards made a Deed of 


offment unto B, and a Letter of Attozney to the Leſſee, C and D conjundt 


vel diviſim in omnia & ſingula terras et Tenementa intrare et ſeiſinam inde, &. 


ſecundum formam Chartz, &c. Leſſee foz yeares by himſelf makes Livery, 
and ſeiſin in one part of the Land, and C in another part, and D by himſelf 
id another part; It was firſt agreed by the Juffices, thit by that Livery by 


 Lefleefo years his Antereſt and Term is not determined, lag whatſcever he 
+ doth, he dothit as an Dfficer, oz, Servant to the Leſtoz. Dcconvly, It was 
agreed, That theſe ſeveral Liveries were good and ware ntzd by the LOW 
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Rigden and Palmers. Ruſſel and Prats 
J Oe e. 


of Attozney, eſpecially by reaſon of theſe wazvs, In omnis. K  Hngula, &c,, 
©0 as all of them, and every of them might enter and make Livery in'any 
and every part. And ſo it was adjudged» oh 28 


Mich, 31, & 32 Eliz. in the Common Pleas, - 
CCL XXVIL Rigden ad Palmers Caſe. 3 
Igden bought a Re ple vin againſt Palmer, who avowed foz damage 
ſans in his Freehold, the Plaintiff ſaiv, That long time befoze th 
Palmer had any thing, he him ſelf was ſeiſed, untill by A B and C viſſei 
againſ® whom he bzonght an Alliſe and recovered, and the eſtate of 
Plaintiff was mean between the Aſliſe , and the recovery in it, 
fendant ſaid, That long time befoze the had any thing, 
ich was ſeiſed, and did cafeoff him, abſque hoc, that the ſaid A B and © vel 
torum aliquis aliquid habuere in the Lands, at the time of the Recovery, 


w 


Tenants 
yery, where it is pleaded. And then when the Delendant — th 
which is not alledged it is not good: Windbam contrary: Foz the | 
might be bought againſt others as wel as the Tenants;as againſt piſſeiſozs;- 
But other real actions, ought to be b2ought againſt the Ter-Tenants only , 
and therefore it needs not toſhew, that they were Ter / Tenants at the time 
of the Recovery; and alſo thetraverſe here is well enough: Another 
teption was taken,becauſe the Avowpy is, That the place in which conteineth, 
in 00. Acres of Land, the Plaintiff in bar of the Avoway ſaith, that the place 
—— F owed, foz it 
of ſoꝛm . t is helped by the Statute of 27 Eliz. | 
was taken, as tothe hundzed of Cattel, and doth nat ſhew in certain, 
were Cwes, oz Lambs, oz how many of each: which alſo was dil ved 
in the @heriff upon Retorno habendo may enquire what cattel they were in 
certain, and ſo by ſuch meanes the Avowry ſhall be repuced ta certainfy. 


Mich. 31. & 32. El. inthe Exchequer Chamber. 
CCLXXVIIL Ruſſel and Prats Caſe. 


| Prana bzonght an action upon the-caſe againſt Prat, and declared, That 
certain goods of the Zeſtatoz caſually came tg the Defendants hands: Erroc; 
and upon matter in Law Judgement was given Plaintiff , ſed quia 
r quz damna, &c. Ideo, A mit of Enquiry of Damages iNued , and 
now Prat bzought a Wit of Erroz in the Exchequer Chamber upon the a- 
tate of 27 Eliz. cap. 8. But note, That the Judgement was given befoze the Wrirof Erqui- 
e,but the Writ of Enquiry of damages was retoznev after thefaid ,, Dame ges, 
A:tute.z the ſaid Statute doth not extend, but to Judgements given alter the | 
making of it. And it was moved, Chat the ſaid Judgement is not to be examit- 


a the Gy 


ol 


wary of the Writ js not pꝛoperly a Judgement, but rather a Rule, and 92- 
der, and ſo in a Writ of accompt, * Judgement is given that the oy 
; c en 


* 194 


1 


Arrunde l end the Yi of Glou- The Lord Pagets 
; ceſters and Cha fſins Caſe. 1 Caſe, 


Action, de h- 


tendant computer cum querento, he ſhall not have Exro upon that matter 
foz it is wot a fall Judgement. der 21 E3. 9. Boas te the Judgement in 
a Writ of Treſpaſs , ſci. That no Writ of Erroz lyeth- befoze the ſecond 
Judgement after the Return of the Writ of Enquiry of Damages are gi, 
ven: And alſo it was helden by all the ſaid Juſtices and Barons, That an 
ſhall have an action upon the caſe de bonis teſtatoris, caſually tome 


"ts Tete. to the hands and poſſefiore of another, and by him converted to his own uſe : 


Weir to the 


Biſhep. 


32 


in of the Teſtatoz, and that by the Equity of the @tatute of 4 E;. 
nc ee — e * ** 


Mich 31. & 32 Eliz. in the Common Pleas. 


CCLXXVIII. Arrmudcl and the Biſhop of Glouceſters, and 
Chatfios caſe. | 


8 


i 


l 


Mich. 31 & 32 E. In the Exchequer Chamber. 


CCLX XIX. The Lord Pagets Caſe, in « Monſtrans de Droit, 
Ii caſe , 


faid Trentham and 


tained in ſuch a 


Sm ʒ]?ĩ73 ͤ ¶ J . SAC E 


— 
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Toe Lord 
Pagets caſe; 


„ 
l 


Jn —_ Fs $ 


of one Guſal, Kc. fo2 the term of four and twenty years, and 
cation 93 end of the laid Term of twenty four years, unto 


| 


Toy 


That the uſes limitted to Trentham, and others are 

MOI conſideration ſufficient to raiſe an uſe, foz 1 — — 
minted foz the payment of his debts is to be raiſed of the 520 
Lands of the ſaid Load, which is not any conſideration on 
Trentham and others: But if the conſideration hay been, Chat they 
the Þzofits of their own Lands ſhould pay the debts, &c. At had been a 
Candideration :, It was agreed alſo, That the term foz twenty four years to 
Eufal is void foz want of ſufficient conſideration : And then it was nioved , 
If tis Leaſe being Void, The uſe limitted to the ſaid Williatn Pa; 
no 


- 


N 
Fer 


6 


Loꝛd Paget ſhould begin pzelently upon the death of the 
ſhould expec untill the twenty four years were encurred after the 
i uſe 


07d Paget, 02 not at all. And it was argued, That an uſe to he 
impoſſibility ould never riſe, as if Jcovenaat to | 
of B and his heirs, after the end of the term foz years, 


I 


uſe ſhall never riſe : ſo here, No uſe tothe Son tan tiſe, fuß 
twenty foar years thall never end, faz it never 
ficient conſideration as is afozeſaid; and if the.ſaid 
ariſe, it ould not riſe befoze the expiration of the 
As if I covenant to ſtand ſeiſed of certain 
mp don and Meir ſhall come to the age of one and twenty. yeats, 
on dpeth bofo0ze fuch age, The uſe ſhall 
my Son (if he Wall live) ſhould attain 
cens Sglicitoz, Uſes may be limitted to 
<they ſhall not begin : and ſo in our caſe, the 
when the term of twenty foar years, is ended, 
the Term be ended no uſe all riſe : andthe uſe is 
end of the time oz term of four and twenty years, and 
the eſfate ; and ſo William Pager hath begun his Monſtrans it, delt 
time. The Load Paget had but an eſtate tos life, and if ſo, Then 
ainders are not contingent uſes , but veſt pzeſently; as if a man cos 
tenant , That after his death his @on, and heir Wall have his Lands, now 
the Father hath but an eſtate foz life, and the inheritance is veſted in 
an. Cook, J covenant , That after twenty four gears ended, J and m 
irs will ſtand ſeiſed to the uſe of my Son, &c. there the Mes voth 
eſt in my ſon pzeſently, Do J covenant, That after my and eves 
ww ene who ſhall be ſeiſed, &c. ſhall be ſeiſed of the ſaidLand to the uſe 
my B2other , the ſaid uſe hall riſe to my Bother +. I veviſe, 
Thot alter the death of ſuch a Ponck, I Schall have the paTeth 
gels till the death of the Monck; but if Land be deviſed to a kn lim, 
and afterwards to another in Fee, the Wevilee in Fee Wall have the Lans 
Reſently. Manwood, A deviſe 0} uſe limitted ta one foz life,the Remainder in 
fail, the firſt deviſee doth diſagree. Cook, the Remainder voth veſt pzeſently. 
: I deviſe lands unto one until my ſon comes of full age. Cook. 
remainder doth veſt pzeſently. Manw. A uſe limitted to one to begin at Mich. 
vert the remainder over. it in the mean time the Lefee obtatn the good will of 
J, which he cannot obtain, the ſame remainder is not good. And if one coves 
nant to ſt and ſeiſed to the uſe of Salisbury plain,foz the life of i S. any after the 
emainder to A it is a plain caſe, That he in the remainder Mall take pzeſent#. 
U37 H.6.36.Ceſtuy que uſewilled, That his Feoffees ſhould Un ena 
lA fo; lite, the remainder to C in fee and A would not fake the eſtate,C 
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Er been limitted to Adminiftratozs, it W 
| . ticertalt, vetwizt the Beat of O — 2 
off e of. Cranmer, and 
| * 


e 
w the Remaitder ſhall 
Sab a fit eto oben Cale Bur . 
8 1 
dininiftca 
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in the 
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31 1 2K roſe ow! ars certain: con 
5 2 * Talos go beyond iir 
. doth not velk, in that it was Limited foz want 


CE ER of the Land Pager, and the intent was not that his 
of the Land befoze the terme of 24. vrares expired. 
| acro2ping to copfidence to be guided by the 
p: and gpon (ach. Caſe at the Common Law W. Paget 
cba befoze the years expired, and this wozy (Terme 
nnn 
. r Ko, i in the firſt caſe the Keile 

not effec to one puzpoſe it hal 
re: ui Caſe of a.Covenant : it is otherwiſe, 
* 7 not other wife, and here the Con / 


appeareth, Chat it was the in- 
all the uſe ont of himſelf, and J ſee not any 
by Covenant and a uſe raiſed by Feoſt ment 
is modo to Paules ſteeple fo; the life of A. and after 
the firſt uſe is vod, but the ſecoud good, and here the 

appeares, foz there is a Proviſo inthe 
debts aud legacies paid the ue W 


o 


That after 
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The Lord Pagets 
I. e 


1 
. 


gone, the uſe is 
— — to — uſes out 


et 3 
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ed 
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wet fmt Wa cape bibel Ty 
tienlar cftate, but where the firſt uſe is limited fo the remainde 
, there, the Remainder ſhall not come into pat | 


g is a perſon capeable, but not by 
rr Earp, there f 
late los life executed to the Father in aRemain 
Fr but here ic f 


nooſtate is create to pzecede the eftats of William Paget, upon W ich th 


Atanother day, Ft was argued by Coke, It is to be agreed 6h LX. 

That the eſtate foz four and twenty years is meer void, and 

iu ne —_— en others, and is net reaſon, hat th 1 55 
Hould expe 8 8 

red by clurion of time, and to that purpoſe he cited n 


m ettate in uſe was limttted to Cranmer foz life, the Remainder * 
erntozs fos one and twenty years, he Nemainder over in fail to his 


A 


= rde Lord l 
58 S Pagets Caſe- 
and heir, Kc. Cranmer is attainted of Treaſon and Yerefie, ſo as he could 
nat make a Mill, + any tt there it is holven ; That the term is void, 
'fa 


becauſe na Executozs , the Remainder in uſe ſhonld veſt pꝛeſently, 
and-ſhould not expec un id number of years expire by etklux ion of 
time. A hath been put betwirt the caſe of Cranmer, and the caſe 
at. Bar, Cranmers Caſe there was a pdMibility at the beginning 
that the Term fas might be good, foz the term became void by matter 
ex poſt facto, ſci. By the attainder of him, which diſabled him to male Er 
„but in the caſe at Bu, the term faz twenty four years was expzoſ- 
bp void ab initio; But that difference is without reaſon , fez what reaſon is 
Hoke Ku the Nemainder ſhould be farther off the polſellion when the e- 
foz: 
facto 


rs is oꝛiginally void, then when it becomes void by matter ex poſt 
| poſe that the Lozd Paget had by Jadenture tovenanted ts above 
fo; the two fir uſes, (being in truth void in Law) and afterwards by as 
nother Andenture, reciting , That whereas he had covenanted, Chat in 
confizerationt That A. with the pzofits of his Lands ſhoald pay his debt, 
&c, to ſtand ſeiſed of the ſaid Lands fo2 his own life: Now he covenants , 
ta Tand ſciſed to the uſe of William Paget, and his Heires, ſhould not he 
pꝛelentiy be ſeiſed to the uſe of VVilliam Pager and his eirs, atthough the 
wo2zds be, That then and from thencefozth? Foz I hold it a clear cafe; that 
bis eſtate begin pzeſently,being limitted to begin upon a v6ivtftate, althongh 
the limitation be by wozds de futuro. And to this purpoſe he cited the cal 
E G. Br. Leaſe 62. A man leaſeth foz pears, Habendum poſt dimiſſionem inde 
he. to | S. figitam, where no ſuch demiſe is made, the ſame Leaſe ſhall bes 
pzeſently : It an Inventure be made fo a Ponck, and Mother, Ha- 
bead. to the Ponce k faz one and twenty years, and after the end of that, to 
the other foz ane and twenty years, the other ſhall habe it pꝛeſentiy. fad 
be put a Caſe 7E ;. in the nem ng ren Bp and in the old Jmpzeſſion 
317. Where one Mud bzonght a edon in the Remainder, and conn⸗ 
that one Hamond was ſeiſed, and gave the ſaty Tenements to one Robert 
&c. in tail, and that foz wantof ſuch ine, that the tenements thould res 
turn ta the ſato Hamond foz life, the Remainder to the Demandant in Fee, 
and counted further, That Robert is dend withont iur, and that Hamond 
is Allo dead, &c: It was holden,  ahongh that the Remainder reſerved to 
the Donoz, be void, yet the Remainder over in Fee is good, &c. And in 
that caſe, although that the Remainder in Fee was future, ſci: After the 
death of Hamond, and the eftate teſerved to Hamond meerly void, and 
that oziginally , and not by matter ex poſt aRto , yet the Remainder in 
Fee was good, and ſhould begkn pzeſently upon the death of Robert with 
out iue, and ſhould noterpectthe death of Hamond, :. Attozney hath 
given a Rule, That the intent of the parties is the Direction of nſes, as al- 
lo of Wills, and therefoze J will put one Caſe of Wills, 37,H6. 17. If a 
man Lands fo a Ponck fo four and twenty years, and after the ſame 
ended to another in Fee, here the Ponck being a dead perſon cannot take 
the eftatelimittedfo dim, and therefo2t it is vold: but the Fee limitted to 
the other is good, and ſhall take effec p2eſently: Ik it be ſo ia a Will, why 
not ſq alſo in uſes : Foz th? intents ot the parties do direc the conſtrugions 
of both: And our caſe here is a ffrong:r caſe , then the caſe cited 37H 6. 
38. foz there where Land is deviſed to a Monck en life, there may be colour 
of an Dccupant during the life of the Montk, who might take it, altheugh 
the Ponck himſelf cannot take it, and ſo the Nemainder doth not take el⸗ 
led pzeſently as to the poſſeſſion, but ſhall ſtay till after the death of the 
Ponck ; But here is not any colour of an Occupanch, fo: the eſtate here 
is #Leaſe foz years, which cannot admit an Octupant. And ſce alſo 37 H. 


1.4 


6..36. If a man veviſe that his Feotfees ſhall make an eftate to IS fc2 life, 


the Remainder over to Cin Fee, and 15 will not tante his Kate, C — 


8 


E 
EEG ao oo couÞ£ oO...  . .._ 


Ty Lord Pagets 
Caſe. 


have a Sub · pœaa againſt the Feoffees to make an eſtate to him, 
Is and ſee Amy Townſends Caſe in the Commentaries, where 


e the wife reluſ 

baings Sur cui in vita, not 

to whom the Land doth accrue by 

r of the Feoffoz, . 
condition pze 


to the 
ſeiſed, oz to be ſeiſed, den bln to he oue an 
holden, That upon that matter no uſe is changed : 
been Ammediatly er eee 
woms of the Limitation be In futuro, the uſe 
don pzeſently , and the wozds in fututo L Fpad 
benefit.of him to whom the uſe, and eſtate is limitted. 9 Els. Der 261 
Leaſeth foz thirty er 
he makes another Leaſe foz. years by theſe wonds, ne? 
anais finitis & completis,demiſifle omnia premiſſa, to the ſaid,; 
. & tenendum a die confectionis præſentium, termino predict. 
ad finem 30. annorum. And by the opinion of all the Juftices , 
ſhall commence in poſſeſſion at the end 
and if it ſhould not be fb expaynded , 
effec an eſtate, but foz ten years , I 
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refaſal of C the Fenffoz ſhall not renter. igH6. 3 
Equitas fit adhibenda in conſtruction of conditions « mitts bing! caſe 
of Uſes: a Feoffment in Fee upon condition, 7 ſhatt grant 
inne 1 not re-er 
ter, foz that was nat the intent ol the cipal tafe , 
r X. four years , 
* befoze the twenty four years expe, at where, not 
but the eſtate is material, there NEON uſe _ 
to him in the Remainder pzeſently , and ſhalt not Tay the time, &c. 
Egerton @olicitaz, firſt it is to ſee, if the uſe limited to U be 
ſecondly, if William Paget doth not come befoze his time to ſhew his 
It this uſe limited te William Paget be a Remainder 02 an efafe to 
begin upon a contingent, as a pycſent eſtate, he efates (mer tie e- 


void, and he conceived, that it is not a Remainder, fo; there is m 
ey nyc it may — And the wozyz are after the 
years ended oz expir le. 
Paget. &c. fo cha en uf is Uimmmittedto him ire 
12 therefoze no Remainder, foz a RE 
on a particular tte begins ith yoo tat wa not 
William Paget Qhould have the Land during the life oa Lo 
Wthe uſe limited daring the life of his Father, was'votd, and if 
Winder ſhould take effec during the laid twenty foure yeares aga 


1 
4 


The Lord 


— np his companions, wherefoze thauld, it not alſo take effect againft Trent. 


whoſe uſe it was limitted during the life of the Lozy 


it cannot begin, Ergo, it cannot end, then this thencefozth cans 
is contingent can never fall, H. 6. & 7. E. 6. A Leaſe was 
on i that if the Leite doe not pay ſuch a ſumm of 
his I and ſence of theſe wozdg 


the And 


the 


the firſt Terme be expired by effluxion of time. And as fo Mawnds Caſe ct» 
ted belege, there is an eſtate upon which a Remainder may depend, (cil. the 
eftate tail alleadged to Robert, &c, Afſuch as naw is limitied to William 
Paget had been limittev at the Common Law to a younger Don, the eldeſt 

have the Land in the Interim diſcharged of any uſe, and now 
| no uſe limitted to William Paget, befvze the contingent; 
e, therefoze,ts it in the meane time: In the Lozd „who being at⸗ 
inted, it actrues tu the Queen; and ont of the poſſeſſion of the uren, 
this uſe ſhall never ciſe, although that the contingent be perfezmed , foz now 
the uſe is locked up; A uſe doth conſiſt in pꝛivit of the eſtate and confidence 


of the perſon, if theſe be db, the uſe is gone: And here, if the poſſeſſion be 
wh thee nat bo lobes to another uſe. Note by Godfrey, that the 
25 Baintons Caſe, 8. Elis Dyer 3. 7. is not Law, and ſo hath the 


taken of late , * z If befoze the Statute of 27 H. 
8. the Father covenant in coriſiveration of Advancement of his Son to ſtand 
ſeiſed to the ule of I S log life, and after the death of 15, tothe aſe of my Som 
in Fee, here the effate of IS in the uſe is void, and yet the «ſtate in the uſe- 
limitted to my lnot take, effect befoze the death of 1 S. foz the eſtate 
of my on is not limitted to take effec till after the death of IS, and there⸗ 
foze the polleſſion of the Father is not charged with the uſe during the life 
bf 1S; But if by Way of Feoffinent IS had refuſed, the Son ſhonld have it 
paeſently, and the Father ſhould not have it, fo2 he by his Livery hath put all 
out of him and it was not the intent of the Feoffment,that the Feoffee ſhould 
have the Land to his ow.1 uſe ; Popham allowed the difference mentioned 
befoze out of 2 E. 4, & 19. H. 6. betwirt a Feoffment upon condition to ens 
feoff a ranger, and to give in tail to a ſtranger, and that is gzounded upon 
the intent of the parties. And Owen Ser jeant put the Cafe cited befoze 1 
Eliz. Dyer 330, A Feotment is made by the Yusband to the ue of himſelfe 
foz life, « afterwirds to the uſe of one Anne,whom he intended to marry,foz, 
during, and untill the Son which he ſhouldbeget on the body of the ſaiv wy⸗ 
man had accompliſhed the age of thirty one years, and after füch time that 
ſuch Dan ſhould come unto ſuch age unto the ufe of the ſaid woman, quamdiv, 
ſhee ſhould live ſole, they en /t v. the Yusband dyeth without Ine, the 
wife entreth immediately, and continues ſole,and her Entry was ajudged 
lawfull, and the eſtate in Remainder good, although Hee never had any pou 
and therenpona Wit of Trroz was bzought, and the firſt Judgement wz 
affirmed (and note by Tanfeild, and others at the Bar,that that was the = 
| 1 a 


4 Sgr. Leer, 
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The Queen againſt the Arch-Biſhop 
q of Canterbury, &c. =) 


to the 1 the Law)s the reaſon of ſuch Judgment was, becauſe 
it, that onght to be expounded at toꝛding to the meaning of 
and effat.s in — : I g2ant there onght to be a particular 
which a Remainder may depend, bat the ſame is not neteſlat y 
ofnveypance is by way of nſe : And if J covenant that A ſhall 
my Lands to him and his Yeirs, to pay my Debts and Legaties, the 
is dy way df bargaine and ſale, and nothing palleth without Enrotmeat. 
iv here the Aftainder doth not pzevent the uſe, as it hath been objectey boy 
Þolicitoz, foz the uſe doth tiſe befoze the Attainder; fox Wilbam Paget 
# Remainder in tail, in the life of his Father, upon the firff limittation, 
de. Periam Juſtice, J leaſe my Lands to vpu, to begin after the expiration of 
#Leafe which J have made thereof to IS, and in truth he hath not raſe, 
ſame Leaſe ſhall never begin. Manwood cheife Baron, J leaſe my 
to you, 02 gzant a Rent to you to begin after the veath of Prifoic 
at Law, when ſhall that begin : Coke, Pzeſentty : Manwodd, ew 
ju contrarium eſt Lex. OR 
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A. 


eb 31· & 32 Ee In the Common Pleas. Rot; 1832. 810 


rg 2 Qeen againſt the Arch-Fiſhop of Canterbury, Fane, 
| udſon. f way 


a. Queen bꝛougght a Quare Im it againft the A 
Ire pp of l Hudſe 
was ſeiſed of the advowſon of if 
x which Out Aawry in tagte 


K dut 
gratia ſux | 

(e*Dits, ker. did t to the Lozd Haſtings the Caffle and Barony or Ha- 

| and Yundze?, &c. Er 
teſidentium & non reſidentium, 


woche, &c. tam ad ſectam Repis. &c. quam, &c. Ut legatore & quid i 
Faterer, per fe vel per, his ſufficient Deputies, &c. And from 2 beck. 
th of Huntington as Yeire; and the ſaid Earle ſo ſeif- 
, end the ſary Aſhburnham fei ſed of theadbowſon as Appendant to the 
aum of Aſhburntam, holvert'of the faiv Barony z The Chur afozes 
te Dutlaway afozcſaiv, became votd, Foz which. Fane 
xd chem Ecclefram uſurpando preſentavit, the ſaid Hu 
mitfed'and inftitutey, &c. with this, That idem T. C. verificare vule,, 
hat the ſaid Church of Burwaſh is, and at the time of. the gzant was, 
ebe de Pzeciac, Liberty, and Franchiſe afozeſaid, auß that the. 
ad Hannes of Achburnbam, at the time of the g2zanf afozeſaid was 
— ſaid Barony : and the Incumbent pleaded the ſame Plea : 
adif by that gz int of King Edward the fourth, to the Lozd Haſtings, ſcil. 
&catalla, dc. Che pzeſentment to the Church ſhould paſſe 02 © 
— de queſtion. Shutle worth Ser jeant, argued foz the een, he con⸗ 
the King might gzant ſuch pzeſentment, but it ought to be by 
— and ſufficient woꝛds, ſo as it may appeare by them, that the ine 
— King was to gꝛant ſuch a thing, foꝛ the generall wozds (omnia bo- 
citalla) will not paſſe ſuch 1 Chattell in the Kings gꝛant: 
d and 


„ — CNY — - 8 th. 
. 4a. 


Tee Lord 
Pagets caſe; 


CE eo. 


And he conceived that by the ſubſequent wozds, no Goods oz Chattells ſhall 
paſe by ſuch Gzants, but ſuch which may be ſeiſed. which the avoidance of a 
Church cannot be, & quod ipſe liceret, per ſe vel miniſtros ſuos ponere ſein 
ſeiſinam, 8 H. 4; 11 415. the King gꝛanted to the Biſhop of London, that he 
ſhould ha ve Catalla felonum & fugitiv or. de omnibus hominibus & tenentibas 
de & in terris & feodis prædict. and of all refiants within the Lands and Fees 
afozeſaid, Ita quod, fi prædict. homines, tenentes & reſidentes de & in terris & 
feodis predic. ſeu aliqui eorum, ſeu aliquis alius infra eadem terra & ſeodis pro 
 aliquat reſſione, &c. vi. librum, &c. and by Tirwic, By that Gzant the 
goods of thoſe who are put to Pennance ſhall not paſſe, ſo of the goods of one 
Felo de fe, vi. 42 E. 3. 5. One being impannelled on the Gꝛand Enqueſt 
befoze the Juſtices of Oyer and Terminer, pleaded the charter of the King of 
exemption from E and becauſe in the ſaid charter was not this clauſe, 
licet tanget nos & hæredes noſtros, upon challenge, it was rejected, and the 
and ſwozne : and if the King gzant to me fo appꝛopziate ag 
which in truth is holden of the King, ſach a gzant is void, if thers 
be not ſpeciall woʒds by which it might appeare that the King had notice of 


perſons but thoſe who claime under the gzant, but 
Defendants, faz one cannot croſſe the title of the King, 
himſelfe, As 39 E. 3. 18. 35 E. 3. 11. If 


the 

verſe title without making title to himſelfe found by Difice, 
and then the King may | 

found other. Walmeſley , contra 


his Title of Pzeſentment is a Chatteli, Rex habebit omnia catal- 
m, &c. A Terme of peares is a Chattell , ſo the ICnes and 
of the Lands of men outlawed foz Felony,ſo a right of Action fa 
Therefoze a Title to pzeſent; and if ſuch a Title accrue to 
ing, by ſuch general} wos they ſhall paſſe from the King, and 
that which hath been objected, Thit the Gzant of King Edward 
doth not extend only to ſuch Goods and Chattells which may 
cited the Caſe of 39 H. 6. 35. b. Where the Gzantee 
yeares gzanted, omnia bona & catalla ſua, tam 
, Rent doth paſſe, and pet the Gzantoz cannot 
it ought to expect the dap of payment of it. Am 
le to pzeſent- is not a thing in adion, foz if no diſturbance be 
made, the party map have the benefit of it without any action. Ander- 
ſon conceived, That this Title to pzeſent cannot paſſe hy thoſe generall 
wozds (bona & catalla) foz they doe not extend to Rights, oz things in 
Acton, foz ſuch things only which are commonly known and unverſſood, 
ſhall paſſe by ſuch wos: By gzant of Goods, Chattells realls will 
not paſſe, fo2 when men ſpeake of Goods; Houſehold uf, mony, and 
ſuch perſonall things only are under ſtqod, Wo a man cannot be ſaid fs 
have a Chattell but where he is poſſeſſed of it, and here this Jatereft is but 
Jus præſentandi. 
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w_ _—_ Jones Caſe. Caſtic and Oldmans 
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- 


enam. This Intereſt is a Chattell,foz if the Church become vold, and befope 
pzeſentment the Patron vyeth, the Erecutozs ſhall have the pꝛeſent ment, faz 
it was a Chattell veſted in the Teſtatoꝛ: It was adjozned: D 


Hill. 31 Elix. Rot. 1527+ In the Common Pleas. 


CCLXXXI. Jones caſe. 


Abs Jones Yi Molen the Plate of Tricicy Colledge in Oxford, ang ty 
lation of his freinds it was concluded, and agreed that no Evidencs 
ſhould be given againſt him at the Sute of the n Colledge 
ſhould be recompenced foz the loſe, and two of his Freinds, Brien Brice 
wert bounden unto Docoz Unherhill, Rectoz of Lincoln Colle dge in Giora, 
{bat unto the aſe of the Mater and Schollers of Trinity Colledge) upon con⸗ 
dition that if the laid Dbligoz paid fozty pounds within ſix moneths alter, the 
faid Hen. Jones ſhould be acquitted 4 releaſed of the troubles wherein he now 
is, with the ſafety of his life, that then,&c.Jn debt upon Obligation The De» 
fendants plcaded that he was indiaed at the Alliſes at Ox, 4 arraigned upon 
it, ſeil. foz the ſtealing of the ſain Plate, 4 found guilty thereof, and had his 

ergy, and was burned in the hand, and he demanded Judgement of this A. 
on which there was a Demurrer: Wind. At the wozds had been to pay 
the money, after that Henry Jones ſhould be releaſed and acquitted of the trou- 
dies in which de now is without any moze, the Defenvants had been bonnden 
ty pay the mony. Periam, At the wozds cf the condition had been. thataſter 
Henry Jones ſhould be acquitted of the Felony, then nomnony payable, but 
ſo to ſave 
the 


e the wo2ds are with ſafety of his life; but here he conc eit 

of the Odligation was, that no Evidence ſhould be given, and ſo fo. 
2, the Gallows, fo2 which the Defendants might have ſhewed 
ſpetiall matter, and averred that the Obligation was made foz the diſcharge 
of a Felon, and ſo againſt the Law &c. but nom, they cannot take advantage 
tl it and afterwards Judgment was given foz the Plaintiff. 


Paſc. 31. Elm. In the common Pleas, 


CCLXXKIL Caſtle a Oldmans Caſe. 


Aſtle bzought Debt againſt Oldman foz a pain alTeſſed in a C 
ron , and declared That the Defendant was pzeſented at 
Conrt Baron foz (ach an offence,. and if he did not amend it beſoze the 
next Court, he ſhould pay luch a pain: Andat the next Court it was pꝛe⸗ 
ſented, That the Defendant had not amended it, ond ſo he had incurred the 
pain upon which the Actien is bzought, and now the Defendant wonld wage 
his Law, and it was much donbted whether wager of Law lay in the Caſe; 
Shutſeworth, 13. H. 7. 31. Upon a Recorery in a Court Baron; waket of 
Law lyes not, by Conisby, which Periam denyed; And by him upon an ac- 
ont by ancther hand, it doth not lye, foz it is a matter of which the Country 
be Cenuſance; ſo here the matter is notoricns, which lycth in the 
edge of all the Jurozs who pzeſented it: And by him, the pain 
waht to be afferred, which Anderſon denyed. Foz there is a difference 
if an amercement aud a paine, which Windham gzanted. And 
ire foz the amerciament in the Lect, 10 H. 6. 7. 12 R. 2Ley. 43. But 
ina Ceurt Baron, becauſe it is not a Court of Recozd; ſo in Debt upen an 
itrament , the Law lyeth, 3 one of the Secondarics 9 
d 3 unt 
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t Debt, 


"Thetford and I hettords 
caſt. 


Pant ion. 


wats the Court a Pzeſident, 6 El. Where debt was bzought by Sir Tho- 
mas Tyadall, a pain fozfeited foz the baeaking of a By-law in a Court 
Baron againſt Tyler; and the party was received to Wage his Law. 


Paſch. 31. Eliz. In the Common Pleas. 
CCLXXXII I. Thetford and Thetfords caſe. 


Matt the Plaintiff declared, upon the demiſe of the moyety of the Man 
I& whereof part of the Menants were Copp⸗holders, and part Frey- 
holvers, and that A was ſeiſed of the Pannoz, and had iſſue two Daughters, 
and dyed ſeiſed, the Daughters entred, and made partition of the Demeans 
only, but the Services of the Free-holders and Copy-holders did remaine in 
Common; One of the Daughters took Yasband, the Hus band andthe Mile 
makea Leaſe of the movety of the Pannoz to the Platatiff foz yeares by 
wazp,rendzing Rent, the Leſſee entred info the Demeans allotted to the 
Wiks ot the Leſoz. The Yusband dyed, and the Wife bzvaght an Aa ion of 
Matt. Anderſon, By the partition the Demeans are now become in gzalle, 
and ſevered from the Pannoz ; And if partition be made of a Pannoz, ſoas 
the Demeanſes be allotted to one Siſter, and the Services to the other, now 
the Pannoz is viſſolvey, yet if the other iter dycth without iNue, and her 
part deſcenveth to the other, now it is become a Þ.nno2 againe, which Winds 
ham and Periam gzanted, See 12. H. 4. 271. And Anderſon was of opinion, 
that the moyety of the Demeans did not paſſe by the woꝛds of the moyety of 
the Wannoz, as if one ſeiſed of a Pannoz maketh a Feofment in Fee of 
part of the Demeans, and afterwards re-purehaſeth them, and then makes a 
Feoffment of the whole Pannoz, and Demeans re-purchaſed, will not paſſe 
thereby, fo2 they were once ſevered from the Pannoz, and not re-united by 
the purchaſe. Periam, Although that in truth it is not a Panndz noz any part 
of a Panno, vet if it hath been reputed, the moycty of the Pannog, it ſhall 
paſſe by ſuch name, which Anderſon gzanted, but it is not like to car Caſe. 
Periam, This is an ancient partition, as appeareth by the Uerdic, ten yeares 
paſt, and alſo it hath been reputed the moyety of the Pannoz, therefozeit 
ſhall paſſe, Windham conceffic,Periam, The intent of the Gzantoz is the belt 
Interpzetoz of theſe wozvs, without relying ſtrialy upon the wozds. Ander- 
ſon, If we ſhall take the intents of men foz Law, we ſhall fal into many con- 
fuſtons in our pzoceedings, but the Law is to judge of the meanings of men 
by their woꝛds, ever in the conſtructions of Wills, the intent of the Tetta⸗ 
tozs have not had further favour then the wozvs have given leave. As to the 
other point : Jt was argned by Walmſley, that the Leaſe made by the Yus 
band and Wite without Deed was void, See 1. Ma. Dyer 91. And if the 
Wife after the death of her Yusband accepts the Rent upon ſuch a 
Leaſe reſerved, it ſhall not bind her, foz the conſent of the Wire ought to be 
at the beginning of it, which cannot be without Deed : Anderſon conceived 
that the ſenſe is not mcerly void, See 15. Eliz. Smith q Staplerons Caſe, Ploud. 
431:Periam, The matter is clear,fo2 although the Plaintiff declares generals 
ly of a Leaſe made by the Yusband and Wife, yet the Jury hath found, that 
it was by Indenture, and that is purſuant enough. And if the Þagband 
and wife make a Feoffment of the wives Land, it is the Feoffment of both of 
them; which Walmeſley gzanted ; It was adjoznev. 
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t itt, but is only a matter of function, but it was not allowed, foz an Arch- - 


$43. Smalwood and others, again ſt the 
1 Biſhop of Lichfeild, &c. 
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Trinit. 31. Eliz, in the Common Pleas, 


CCLXXXIV. Smallwood and others, againſi the Bſbop of Lich- 
feild and others, Quare Impedit, 


Umpbrey Smalwood, Richard Say, and Thomas Say, Executozs of Wil: Sasse Impe* 

liam Say, bꝛought a Quare Impedit againſt the Biſhop of Coventry and «1. 
Lichfeild, and M Incumbent, quod permittat przſentare ad Archidiaconatum 
de Derby, which was void, Et ad preſentationem Teſtatoris in vita ſua, & 
nunc in retardationem executionis Teſtamenti, did belong to the Erecntozs : 
Exception was taken becauſe theſe wozds (lo retardationem executionis 
Teſtamenti) could not be applyed to a diſturbance in the life of the Teftatoz. 
Windham. There is not any Wait in the Regiſter of Quare Impedic, apon a 
diſturbance made to the Teffatoz. Anderſon, UW hat then 2 therefoze no reme- 
dy becauſe ns TUzit accoving to his ſpeciall matter, 25 E. 3. 25. Goods are 
taken out of the poſſeſſion of the Teſtatoz, upon which the Crecutozs 
Treſpaſſe, In retardationem executionis I nti, the Mzit abated, foz it 
ought to be where the @xecutozs themſelves were poſſeſſed : Periam, The 
Avvowſon. it ſelfe is valuable, not the pzefentment, therefoze it cannot 
ſaid in retardationem ; Periam, Wefoze the Statute of 4 E. 3.73. In Caſe 
whete damages were only to be recovered, the Action, moritur cum 
perſona , but where the thing it ſelfe was to be recovered , there the 
Action accrued to the Executozs: Anderſon,” 7 H. 4, 73. Ejectione 
firme, of an Tjectment made unto the Zeftatoz was maintained by the Exe⸗ 
cutozs by equity of the Statute of 4 E. 3. cap. 6. And by the opinion of the 
whole Court, the Srecutozs might have a Quare Impedit upon a diſturbance 
made to the Pzeſentment : It was objected alſo, that a Quare | it doth 
not lye of an Archdeaconryhip, foz it is not locall, noz any I e made 


deacon hath Locum in choro : And by the Statute a Quare Impedit lyeth of 
a Chappell, and by the equity of it, of a Pzebend, &c. dee the Stetute of 
Weſt, 2. Quare Impedit of a Chappell, Pzebend, &c. It was moved, if the 
Executozs had pzeſented after the death of the Teſtatoz, whether the Arch- 
deacon ought to receive the Clark of the Tefatsz, 02 of the Executozs, and 
the opinion of the Court was, That the 1Biſhop ſhould have election therein: 
And afterwards Judgement was given, that the du zit ſhould abate, foz the 
diſturbance to the Te ſtatoʒ cannot be ſuppoſed new matter (In retardatio- 
nem executionis Teftamenti) But yet it was agreed, that the Trecutozs 
might have their ſpeciall Wzit upon their Caſe foz the ſaid diſturbance. 


Trin. 31 Eliz. In the common Pleas. 


Nan Action bzought againſt one as Erecutoz, who pleaved that he refuſed, 

upon which the parties were at Aue: The Biſhop did certifie, quod non 
recuſavit, where as in truth he had refuſed befoze the Commiſſary ; Fenner 
Derjeant moved, to have the adviſe of the Court upon that matter, and argued 
that the Court ought to wꝛite to the Commiſlary: Which was denyed by the 
whole Court, fo he is not the Officer unto the Court to that purpoſe, but the 
Bichop himſelte is the Dfficer : And the party cannot aver againſt the cer- 
kificate of the Biſhop,no moꝛe then againſt the Retozne of the Sheriff : And 
the Court was alſo of opinion, that the only remedy foz the Defendant was 
by Action upon the Caſe againft the Biſhop foz his falſe Certificate : 
But it was moved, That the Iſſue joyned upon the refuſall ought to be yt 

£ 


Sutton and Holloway and 
Dickons Caſe. 
+b by Jury, and not by the Certificate of the Biſhop, and ſo was the opinion 
of Windham and Walmeſley. Periam, Where the Iſſue is whether the Exetu⸗ 
toz did refuſe befoze ſuch a dap, 02 after, there the tryall ſhall be by Jury, 
contrary Where the Iſſue is upon refuſall generally becauſe the refuſall is be⸗ 


foze him as a Judgezas alſo is Reſignation, 


Mich. 31. Elz. in che Common Pleas. 


CCLXXXVII. Sutton, ard Holloway and Dickony 
Caſe. 


N an Ejectione firme by Richard Sutton againſt Robert Holloway , any 
Thomas Dickons, upon not guilty pleaded, the Jary found this ſpectall 
matter, ſcil. That the ſaid Thomas Dickins had not any thing in the Lands 
in queſtion at the time of the making of the Leaſe, upon which the Aion is 
bꝛought, ſcil. Who leaſed by Indenture to the Plaintiff foz certain years, 
who entred, and afterwards the ſaid Thomas Dickins, contra Indenturam ſu- 
am prædictam intrayit upon the Plaintiff, and, At the ſame ſhould bs a good 
Leaſe by Eſtoppell was the queſtion; the Jury having found the truth of 
matter, ſcil. That the Leſoz had not any thing at the time of the ; 
Walmeſley objected, That the Jury ought not to find the Inventure, becauſe it 
was not pleaded, foz the Plaintiff doth not declare upon any Indenture, but 
the Exte ption was not allowed, but in old time the Law was ſuch, 22 E. 3. 
but at this day the Law is ether wiſe, See Scholaſhra's Caſe, 14. Elia. Plowd, 
411. But where a Releaſe oz other wziting ought to be pleaded, there it 
ought to be ſhewed to the Court. Walmeſley In rei veritate, the Leaſe is void, 
foz a man cannot let Land in which he hath not any thing: but in reſpec of 
the parties themſclves,the Lefſozs and Leſſce both are concluded to ſay, That 
is no Leaſe, fo none of them can ſay the contrary : But here the Jury which 
is a third perſon,is not eſtopped to ſay the truth, but they may find the ſpectall 
matter and the truth ofthe Caſe,and the Efkoppeil hath not place there, but, 
the truth of the matter appearing to the Jadges, the Judges onght to adjudge 
upon the ſame, ſcil It a man may make an effecual leaſe of Lands, in which he 
hath not any thing. At another day it was moved by Shucl. Although that the 
Jury be not eſtopped, pet the parties themſelves are eſtopped, foz the Law 
makes the Eſtoppell betwixt the parties, and the Law will not permit a man 
to ſay any thing againſt his own Deed being indented, noz any matter con» 
tained in 1t,Periam and Anderſon clearly foz the Plaiatif, That it is a Leaſe 
by Eſtoppell and by Periam, It hath been adjudged in the Kings Benct, That 
the Jurp in ſuch caſe are compellable upon pain: of. Attzint to finds 
the Eſtoppell: Walmeſley, Here the Efoppell is cut of Deozs, foz the truth 
of the matter diſcloſed by the Uerdic, not by the parties only maketh the 
Eſtoppell, and he much relyed upon the caſe of Lictleton, 149. 2. A 
woman; ſeiſed of Lands in Fee, taketh a Yusband. who alieneth to another 
in Fee, the Tlienee leaſehto the Husband and Wife foz their lives, now 
the Wife is remitted, and ſeiſed in Fee as befoze, here if the Alienee, le. 
the Leſſoz, bzings an Action of Waſt againſt the Yusband and Wife, 
the Yusband cannot bar the Plaintiff by the truth of the matter; ſcil. the Res 
mitter of his wife; foz he is eſtopped tg ſay againſt his own Feoffment, and 
his re taking of the particular eſtate to himſelfe and his Wife : But if in 
an Anion of Waſt, th» Yusband make default at the Gzand DiLrelle, and 
the Wife pzayethto be received, ſhee may well ſhew the whole matter: #0 
here the Jury : Windham, The Plaintiff ought to have demurred upon the 
Evidence: Periam, What if the Defendant will not jopne with the Plaintiff 
in the Demutrer : Wiadham, there the Court ought to over-rule them, my 


e he gzanted the Avvowſon to one Strengt ham who gzanted it to the De- 


| 
| 
) 
ö 
| 
f 
| 
e 


Long and Hem- 
- mings Caſe. 


Mills and — l Bradſtocks _ 


balls Caſe. Caſe. 


: 


the parties had demurred upon the E vidence, we ſhculd have adjudged upon 
that Evidence . that a man cannot leaſe lands in which he hath not any thing: 
And here, the Eſtoppell could not be pleaded, foz the Defendant hath plead- 
ed the generall Jue, but if he had pleaded Non demiſit, then the Effoppell 
ſhould have holden place, | | 


Paſch, 21. Els. in the Common Pleas. 


— — — 


CCLXXXVII. Milles and Snowballs Caſe. 


Jaroz did ſurmiſe at the Bar, that he was a Tenant in Ancient de- g 
r — 
the Jury and diſcharged, but the Court did not regard it, but him to tom Jurics, 
be (wozne, And Windham ſain, that he might have his remedy again the 

iff, and Nelſon Pzeignothozy ſaid, if he had made defanlt and loſt Ines, 
might ſhew his Charter in 2 upon the Amercement eſtreat⸗ 
td, und there he ſhould be diſcharged: that Caſe, it was holden by the 
Court, That if a Feoffment be made of a Youſe, and the Deed be delivered 
inthe e without other circumſtance, the ſame doth not amount to a Li- 
very ol lein, but if he dee any act by which the intent of the Feoffoz appear- 4 
oth, that the Feoffee ſhould have Livery and Seiſin; as if the parties goe of _ | 
purpoſe to the place intended to paſſe, fo the intent that the Deed may be de- 

— — kind, the ſame doth amount to a Li very, be Anderſon, and the 


Mich, 32.and 33 Eliz, In Communi Banco, 
CCLXXXVIII. Bradſtocks (ſe; 


1 Bradſtock ſeiſed in Fee of certain Lands, made a Feoffment in 
ee to the uſe of himſelfein tail, and foz want of ſuch Iſſue tothe uſe ERA: 
of John Bradftock his 1Bzother in tail, and foz want of ſuch Iſſue to the e 

of Henry Bradftock, another Bzother in tail, Pzovided alwayes, That if Condicions; 
theſaid lohn oz Henry doe goe about to avoid any eſtate oz demiſe by copy, 
made oz to be made of the Pzemilles, 02 any part thereof, that then his eſtate 
ould ceaſe. Robert dyed without Ine, John entred and levyed a Fine, Sur 
conulans de droit come ceo, &c. of the Land: And the opinion of the whole 
Conrt was, That this Fine was not any offence againſt the ſaid Pzoviſo, 
le theſe wozvs (made oz to be made) doe dot extend to eſtates made 02 limi- 
Ws ſaid Feoffment, but only to eſtates befoze made, and to be made af- 


Mich. 32 & 33 El. ln Communi Banco. 
CCLXXXIX Long and Hemmings Coſe- 


A Quare 1 it by Long againſt Hemming and the Biſhop of Glou- 

celter, of the ee a _ the peta the ＋ wah If — Impt- 
Thomas Plaintiff did enfe Plainti ans 
no} fromthe 6 which the Avbowſon of the ſaid church was j be- 


oz not. And the Jury gave a ſpectall Uervic, ſcil. That the Abs 
bot of S was (etſcy of a capitall Pelſyage tn Frombiller, and of one Jones 
Hi | | | tres 
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Lancafters | 
Caſe. 


Acres of Land there, Any that there was a Tenancy holven of the ſatd cap, 
tall Pefſuage by ſach tes, and that the ſaid capitall Peffuage 
had been known time ont of mind, by the name of the Mannoz of From- 
billet, and tht the Apbowſon wis appendant to it, and conveyed the 
ſaid capitall Peſuage and Advowſon to the King by the diſlolution, and from 
the King, to the ſaid Thomas Long, who ſo ſeiſed, without any Deed did en⸗ 
feoff the Plaintiff of the ſaid Pannoz, and made Livery and Seiſin up, 
on the Demeſnes, And that the ſaiv Thomas Long by his Deed made 
a gzant of the ſaid Advowſon, to the ſain Strengtham, and afterwards the 
Free-holver attozned to the Plaintiff : And by the clear opinion of the whole 
court, here is a ſufficient Þannoz to which an Advowſon may be well appen⸗ 
dant, and that in Law, the Advowſon is appendant to all the Bnnoz, but 
molt pꝛoperly to the Demeſnes, out of which at the commeacement it was ye, 
rived, and therefoze by the attoznement afterwards, within conftradion of 
of the Law, ſhall have relation to the Livery, the Ad vowſon did paſſe intlu⸗ 
ded in the Livery ; And the gzant of the advowſon made meſne between 
the Livery, and the attaznement was void, And afterwards Judgment was 
given, and a Wizit to the Biſhop,gzanted fo the Plaintiff. 


CCLXXXX. Mich. 32 & 33 Eliz, In Communi Banco. 


2 a Bill of Debt againſt B foz the payment of twenty pounds af 

M fonr dayes, ſcil. five pounds at every of the (aid four dayes, 22 
end of the Deed, covenanted and g2inted with B, his Executoʒs and Abmi⸗ 
niftratozs,that if he make default in the payment of any of the ſaid payments, 
that then he wi | pay the reſidue that then Call be un-patd, and afterwards 
A failes in the firſt payment, and befoze the ſecond day B bzonght an ation of 
Debt foz the whcke twenty pounds. It was moved by Puckering Serjeant, 
That the Action of Debt did not lye befoze the laſt day efnicurred; And alſo 
if B will ſue A befoze the laſt day, that it ought to be by way of covenant, not 
by Debt: But by the whole Court. the auion doth well le Toz the manner 
los it one covenant to pay me one hundzed pounds at ſach a day, an adios 
lyeth, a fortiori, when the wozvs of the Deed are covenant and gzant; 
wozd covenant ſometimes ſounds in covenant, ſometimes in contcaa, 
ſolum ſub jectum materii. | 


Mich. 32 & 23 Elz, In Communi Banco: 


CCLXXXXI. Lancaſters Caſe. 


A NF Infozmation was againQ Lancaſter fo2 buying of pzetendey Rights 
and Titles upon the Statute of 32 H. 8. And upon not guilty pleaded} 
It was found foz the Platntiff, and it was moved in arreſt of Judgment, be⸗ 
cauſe the Infoꝛmer had not purſued the @tatnte, in this, that it is not ſet 
fozth,that the De'endant ncz any of his Anceſtoꝛs.oʒ any by whom he claimed, 
have taken the pzofics, &c. and the ſame was holden a good, and materiall 
Exception by the Court: and although it be layed in the Infozmaticn, that 
the Plaintiff himſelf hath been kn-poſſeſſion of the Land by twenty-vear 
foze the buying of the pzetended Title, foz that is but matter of | 
and net any expꝛeſſe allegation, foz in all penall Statutes the Plaintiff ought 
to purſue the very wozds of the tatute, and therefoze by It 
been avjadged by the Judges ol both Benctes, that if an Xnfozmatian be 
hibited upon the @tatute of Uſyry, by which the Detendant is ch 
the taking of twenty pounds foz the Loane and fozbearing of one 
pounds foz a yeate, there the Anfozmation is not good, if it de not 
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Shrewsburics Ca/e. Trots Caſe. 
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in it, that the laid twenty pounds was received by any cozrupt 92 deceitful] 
way oz means: And in the pꝛincipall Caſe, foz the Cauſe afozeſaid, Judg- 
ment was arreſted. | 

Mich: 32, & 33 Eliz; in the Common Bench. 


CCLXXXXII. Bagſhaw and the Earl of Shrewsburies Caſe. 


the arrerages of an Annuity of twenty Barks per annum, 
by the Defendant to the Plaintiff, Pro Conſilio impenſo & impendendo, The 
Defendant pleaded; that befoze any arrerages incurred, he required the 
intif to do him er vice, and he refuſed, The Plaintiff by repltcatien 
that befoze the refuſall, ſuch a day and place the Defendant died, diſ⸗ 
charged the Plaintiff of his @ervice, &c. And the opinion of the Court was; 
that the Plea in Bar was not good, foz he. ought to have ſhewed foz what 
manner of Service to dee, the Plaintiff was ſo retained, and foz what kind of 
der dite the Annuity was gzanted : and then to have ſhewed ſpectally what 
der vite he required of the Plaintiff, and what Service the Plz refuſed. 


" dndther matter was moved, Af the diſcharge ſhall be peremptozy, and an abs 


<olite diſcharge of the Der vice of the Platntiff, and of his attendance, ſo 
that es afterwards the Defendant cannot require. Der vice of the Plaintiff. 
Aud vy Walmeſly Juſtice, it is a peremptozy diſcharge of the Ser vice, fo; 
itherwile how can he be retained with another Paſter: and ſo he ſhould be out 
ofevery Service. Windham contrary, Foz here the Plaintiff bath an ans 
unity foz his life, and therefoze it is reaſon that he continue his Wer vice fog 
his life, as long as the annuity doth continue, if he be required: But where 
one is retained but foz one oʒ two yeares, then once diſcharged; is perempto- 
x and abſolute. 


Mich. 31. and 32. Eliz in the Common Bench. 


CCLEXXXIIL. Matheſon and Trots Caſe. 


Etwirt Matheſon and Trot the Caſe was, Sir Anthony Denny feiſed of 
ain Lands in and about the Town of Hertford, holden in Socage, 
and of divers Bannozs, Lands, and Tenements in other places holden in 


thief by Knights-ſervice, and having Iſſue two @ons, Henry and Edward, Deviſcs- 


by his laſt Will in wziting, deviſed the Lands holden in Hertford to 
Denny his younger Son in Fee, and died ſeiſed of all the Pꝛemiſſes, 

Henry being then within age: After Dffice was found without any mention 
ofthe ſaid Deviſe, the Queen ſeiſed the body of the Heire, and the poſſeCion 
all the Lands whereof the ſaid Sir Anthony died ſeiſed, and leaſed the ſame 
loaftranger, during the Minozity of the Yeire : by fozce and colour of which 
Leaſe the Lefſce entted into all the Pꝛemiſſes, and div enjoy them accozding 
to the Demile. And the Heire at his full age ſued Livery of the whole, and 
beſze any entry ol the ſaid Edward in the V-and to him deviſed, oz any entry 
made by the ſaid Henry, the ſaid Henry at London, leaſed the ſaid Lands by 
dindented to l S. foz years, rendzing Rent, by colour of which the ſaid J. 

S. entred, and payd the Rent diverſe years to the ſaid Henry : And after 
wards by caſualty the ſaid Henry walked over the Gzounds deiniſed by him, 
the company of the ſaid 1. S. without any ſpeciall entry oz claim there 
Wade,- I. S. aſſigned his Intereſt to I. D. who entred in the Pꝛemiſſes, and 
d the Rent to the ſayy Henry, who died, and afterwards the Rent was 
Nd to the Son and Veire of Henry: And after four and twenty years after 
| Ee q 


B. bzought a Mit of Annuity againft the Earle of Shrewsbury, Annuiry, 
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a0 Greenwood and WeldensF Biſhop and Harecourts 
; Caſe. 3 Caſe. 
death of the ſaid Sir Anthony, the ſaid Edward entred into the Land to 

dilcent, vhete — the laid De viſe; and leaſed the ſame tg the Plaintitk, &c, Any 
akcs away en- it was moved here, if this dying ſeiſed of Henry of the Lands in Hertford, and 
. diſcent to his Yeire, ſhould take away the Entry of Edward the Devitſee. 
And by Anderſon cleerly, If here upon the whole matter be a diſcent in the 
Caſe, then the Entry of Edward the De viſee is taken away, although that 
the De vilee at the time of the diſcent had not any Amon oz other remedy, to 
it ſhall be accounted his folly that hee would not enter, and p2event the di⸗ 
ſcent. But V Vindham, Periam, and VValmeſly Juſtices, were of a contrary 
opinion, Foz'a Deviſee by a Deviſe hath but a Title of Entry, which hall got 
be bound by any T'iſcent, as Entry fox Mortmain, foz Condition bzoken, Ang 
after long deliberation they all agzee, that there was not any Diſcent in the 
Caſe, foz by the Deviſe, and the death of the Deviſoe, the Frank-tenant 
Law, and the Fee was veſted in the Deviſee Edward: And then when the 
Nueenlſeiſed, and leaſed the ſame during the Nonage of and the Leſs 
ſee entred, he did mung to Edward, and by his Entry had a tortions 
Eſtate in fee,although he could not be ſaid pzoperly a Diſſetſoz,noz anAbataz; 
And afterwarys when Henry after his full age, when by his Andenture he lea 
ſed without au ſpectall Entry, ut ſupra, and by colour thereof the Lefleg en⸗ 
tred, now he is a wzong Doer to Edward the Deviſee and by his Entry hay 
gained a wzongfull in Fre: and then the paying of the Rent ty 
Henry, noz the of Henry upon the Land withont any ſpeciall claim, 
did not gain any Seiſin to him: and! ſo he was never ſeiſed of the Land, and 
could never dye ſeiſed, and then no Diſcent , and then the Entry of Edward 
was lawfull, and the Leaſe by him made to the Plaintiff was goop ; Any 
ſo Judgment was given foz the Plaintiff. 


Mich. ga, & 33 El. in the Common Bench. 


CCLXXXXIV. Greenwood and Weldens Cafe. 


12 a Replevin between Greenwood and Welden; The Defendant matt 
Conuſans as 15ayliff to John Cornwallis, and ſhewed how that ſeven acres 
of Land called.Pilles, is locus in quo: and at the time of the taking were hol 
den of the ſaid Cornwallis by certain Rent, and other Services: And foz 
Rent arreare he made Conuſans, as Bayliff to Cornwallis, The Plaintiff 
S upon which they were at ACue : And 

was found that the Plaintiff is ſeiſed of ſeven acres called Pilles, holven of 
Cornwallis, ut ſupra ; But the Jury ſay, That locus in quo doth contain tim 
acreB, which is called Pilles, and theſe two acres are, and then were, holden of 
Agmondeſham of the Middle-Temple : And if upon the whole matter, videb- 
tur Curiz, &c. And by the opinion of the whole Court, out of his Fee 
that matter is not found, foz although it be found, that the two acres be 
den of Agmondeſn. yet it may be that they are within the Fee of Cornwallis 
fo2 it may be that Cornwallis is Load Paramount, and Agmondeſham — 
and then within the Fee of Cornwallis: And therefoze foz the incertainty of 
the Uerdic, a Venire facias de novo was awarded. 


— — 


Replevin. 


Mich. 32. & 34, Eliz, in the Common Bench. 


CCLXXXXV. Biſhop amd Harecourts Caſe. 


aeg. & an Action upon the Caſe, The Plaintiff declared, that the 3. Janz, 38 
12.7 the — bu — — that the — 1 the ſame day and 
rear, ſold and delivered tothe Defendant à Pozfe) did pzomilſe bo pay the 
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1 bons by ſpetlaii Uerdic, th:( Berwich aud Teſdall foiled of certain. 
Lins 15 gen Dir Thomas Corron fo2 life, the KReamainder to , Fines levied is 
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& corpore ſuo ligitime procreat. & uni hæredi ipſiu hæredis ti 

was holden a geod Taile ; and ſo he concetved in this Caſ 

the wwozds of the &fritation are not apt to create an 

the and Tile of the ſaid Statute of Weſt. 2. yet here the intent 
to continue the Land in his and | 

don could not take with his Father by his 

rum natura, and therefoze all 
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not extcepted ex pʒꝛe wozds, det auſe not in rerum 
of the Fine levied gt. yet ſuch an Infant is within the equity 
Na Satute. Sec the Cale detwirt hed; Fry 
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366, And by him, It was holden, 6. Eli that an Infant bzought 
don within age, and adjudged maintainable, although the wozds of 
tute be, That they ſhall take their Actions 02 lawfull Entries wi 
years after they come of full age: And he alſo argued, that here, when Dir 
Thomas being Tenant fo; life, levyed a Fine, which is a Fozfeiture,. 
the Remainder is to have five years after the Fine levyed,in t 
pzelent fozfciture, and alſo five years after the death of the 2 t foz li 
And that was the caſe of one Some avjudged accodingly in the Common 
Man It hath been objeced on the other ide. That the Defendant 
d of the Leaſe at Will made to him by .Wilkam who was 
by gl of that he was a Dileiſoz as well to the Infant as to the 


29 8575 who had the mor cty as Tenant in common with 


„ and then when. the Lefſoz of the Plaintiff entred upon the 
adant, and leaſed to the Plaintiff, and the Defendant entred and ejeced. 
the Plaintiff, he is a DiCeiſoz; to which he anſwered, That the Defec 
when be entred by the Leaſe.at Will, he was no Diſſeiſoz, foz ſuch a 
of an Infant is not void, but only voidable, &c. and then a ſufficient Leaſe 
againſt the Plaintiff, although not againſt the Infant. Beaumont Serjes 
ant, ta the contrary ; By this magner of gift , William the on took us, 
thing, but, the eſtate ſetled only, in William the Father, but not an 

MULE redi maſculo, &c. And voluntas Donatoris, without ſs 
Lee way coma Expats eſtate tail, but where the intent of the 
to the Law; The Law ſhall not be conſtrued accozdingto 
| | ſhall be taken accozding to the Laws ; And he held 

n 5 1 * verall 
eſtat upon all the matter, Hir Thomas is 
a one moyety to him in Ae 
William in ail and robs 6 4 = 


8 to that, R Rate the 
regret bat day ooo as to 


the ſtatute 1 William had a Right of Entry af 

15 — 1 le vye d, ſcil. foz the Fozfeiture, and betauſe he hath ſur⸗ 

* tive. foz the ſain Right of Entry, de ſhall not have now five years 

of Tenant fo. life, foz he is the ſame perſon, and the ſecond 

which p2obides loz future Rights, extends to other pcrſons then thaſe 

7 in the fr t ſaving, and he who may take advantage of the 

Ka gehen e the ſecond ſaving, fo; no new title doth acs, 

_—_ Remainder, by the death of Tenant foz life, 

TID x the.fozfeiture, ſo as the title which he hath. by. 

nt fag life, is not the title which firſt accrued unto him: 

210 * 4 ro the eſtate foz life 2 is determined as if Tenant foz life 

had jt in, if Tenant * life maketh a Feoffment in Fee, the Leſſag, 
the e ad terminum qui præterijt. Fitz. 201. 

ankle, the k tate is determined, and then no new. 


0 


ile ie inthe Remaiaver,by the death of the Tenant fo2 life, 

Hater * = ethos the alicnation, ſo that his non-claime affet. 
-__ 1 * when William the Infant having a 
Right f6 Lellez of the Plaintiff a Right to the o⸗ 
ther 6 Wits p +. exety unto the Defendant at Will, who en⸗ 


treth, now is he a D Uto Robert as td the Infant! Then if the. 
Defenvaiif be 55 4 > bi nd title by the Infant , Robert who hath. 
NY a-wioyety may well enter into the whole, fo; he hath the poſſeſſion 

per 


FCheyney and Smiths 
Caſe. 


z 


r my & per tout by his Entry,and then when the Defendant dath eien 
N hath good cauſe of Acion. And after at another day the Caſe was 

and it was a greed, That foz one moyety the Infant is bound, foz 
mas had an eſtatt tail in a moyety, foz he was Ile of the body of the 
ſoz, but faz the other moyety, the Fine levyed by Tenant 
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made be loge oz after ſhould be vain, yet in Equitr, although he 
lable to make his claime untill the time allowed vy the Statute, vet if 
make it befoze,it is good enough. And by Anderſon, Althongh that Willi 
Father did not returne, yet if he makes not his claime within four 
the death of his Father being of full agg, and without any 
he ſhall be barred, If in ſuch caſe a man bath many i 


8 


SEERF 


Z 


pediment i | 

to be good Law, foz the Fozfeiture may 
And as to the objection againſt the Leaſe at Mi 
Infant; and no Rent reſerved upon if, na the 
and therefoze the Leſſee ſhould be a Difſeiſaz, To 
Be the Defendant a Diſſeiſoz, oz not, it is not 


Z 


A 


8 
2 
8 


the Land, 


: 


where the very without other title is good, contrary 
gain all who gave not title, but in Ejectione firmæ, if the titte 
lift be not good and ſufficient, be the title of the Defendant good oz 
1 : And after wards Judgment was given fo} the 

33. 2. oy 


Mich. 32 O 33 Eliz, In Communi Banco. 
CCLXXXXVIII. Cheyney and Smiths caſe. 


Þ an EjeRione firms by Cheyney and his Wife againf Smith: 
Plaintiffs declared upon a Leaſe made by the Paſſer of the Youſe 
of . Thomas of Action in London to IS who aligned it over to 


it, who by his Will deviſed the ſame to his Wife, who he made 
Waters, and 
Goods and 
nd upon 
the Leaſe 
had declared,foz 
— 


ſpeciall Uerdict 


be Lord Cobham aud 
Brownes Caſe: 


— — — —— — 


tee, foz by Anderſon, and Periam, untill election be made he ſhall not be ſaid 
to have it as Legatee, eſpecially if it be not afleadged in fac, that all the 
debts of the Teltato2 are paid, and Anderſon doubted, although that it be al, 
leadged, that the debts be paid, It the Crecutoz ſhall be ſaid to have the ſaty 
Leaſe, as a Legacy befoꝛe ſhe hath made Cledion, vi. Weldens Caſe, and pa- 
ramonts Caſe in Plowd. And afterwards it was given in Evidente, That 
the wife after the death of the Yusband had repaired the Bankes of the Land, 
and pꝛoduced Witnefſes to pzove it, as if the ſame ſheuld amount to claime 
it as a Legacy, and the Court ſaid, that that matter ſhould be referred to the 
Jury: And it was further ſhewed in Evidence, that the ſaid Wife Eretu⸗ 
trix, and her ſaid Yusband Waters fozmerly made a Leaſe by Derd, t criting 
thereby, that where the Hus band was poſſeſſed in the right of his ſaid Wike 
as Executrix of her firſt Yusband, &c. And by the opinion cf the whole 
Court, the ſame was an expzeſſe claime as Executrix; and then when the 
Wife dyed, if the Husband would have advantage of it, he onght to take 
Letters of Adminiſtration of the Goods of her firſt Husband, and net of the 
Wife, but if hee had claimed the Land and the Term in it as Legatee, and 
had nat been in poſſeſſion , Adminiſtration taken of the Rights and Devts 
of the Wife, had been good as to that intent, that his Wife was not aqually 
ed of it; but only had a Right unto it, and of ſuch things in Action, the 
| nd might be Sxecutoz 02 Adminiſtzatoz to his Wife, but here they 
have failed of their title: The Adminiſtration being taken of the goods of 
the Mile, where it ſhould be of the Goods of the Teſtatoz the firſt Husband 
And foz this cauſe the Plaintiffs were non-ſnit, and the Jury viſchargey, 
And it was agreed by all the Juſtites, that if the M ile befoze Election hay 
taken 3 that the Nusband might have made the Clecion in the Caſe 
afozeſatd. 


Mich, 32. and 33. Fliz, In Communt Banco, 
CCLXXXXIX. The Lord Cobham and Brownes (ſe. | 


4 between the Lozd Cobham and Browne, was, that the Abbot of 
was ſeiſed of the Pannoz of Graveſend in the County of Kent, 
which Mannoz doth extended ts the Pariſhes of Graveſend, and Milton, and 
that the ſaid Abbot and all his Pzeveceſſozs, &c. time out of minde, &c. have 
had a Water-Court within the ſaid 4annoz, which Court had been holden at 
Graveſend Bꝛidge in the end of it, and that all the Inhabitants within the 
ſaid Pariſhes, which have Boates either entirely oz joyntly with others, and 
have uſed to tranſpozt o; carry paſſengers from Graveſend to London, &e 
contr · and have uſed to faſten their, Boates at the ſaid 152idge of Graveſend, 
have uſed to do ſuit at the ſaid Court, and there have uſed to enquire of all 
miſ / oꝛders, and mil-ydemeanoz2s of Water-men there, and that the ſaid Abbots, 
&c. have uſed to have the Fines and Amercements of the ſame Court, and 
conveyed the ſatd Pannoz to the Plaintiff, and that at a Court there holden, 

he Defendant being ſwozne with the reſidue of the Enqueſt to cnquire of 
uch diſ-ozders, refuſed to give his Uerdic, foz which foz the ſaid contempt, 
the Delendant, bythe then Steward was amerced twenty hillings, foz the 
which Amercement the Plaintiff bzought an Agion of Debt: It was mo⸗ 
ved by Beaumount Ser jeant; That the Agion did not lye, foz the Pzeſcrips 
tion upon which the Action is gꝛounded is not good, firſt, he claimes to have 
this Court within his Þannoz, and as a thing appertaining to it, and yet he 
tlaimes ſuit at his Court of all the Inhabitants cf the ſaid two Pariſhes, and 
to have them Suitozs at it, being meer ſtrangers to the Pannoꝛ, and which 
do not hold of it, y although it be alleadged, that the laid Bannoz doth * 


1he Lord Cobham an 


Brownes Caſe, 


iu the ſaid Pariſhes, yet the ſame doth not pzove that every part of the ard 
Pariſhes is within the ſaid Panno2, and if it be not ſo, the Pzeſeription may 


extend as well to all the County of Kent, as wel as to the ſaid tw 


ſuch a Pzoſcription cannot bind but thoſe which are Tenants bf the ſaid 

annaz, and cannot ertend to ſtrarfgers, which ſee 21 H 5. 40. The Caſe of | 
zeach. Secondly, it is not alleadged here, that the Steward onght and 
hab uſed to aſſeſſe Amercements, foz by the common Law no Steward 


the pzeſcription here will warrant ſuch a Court well enough, Ans there 
are many Courts in England which are not Court Barons; bat g2z0unded up⸗ 
on Pzeſcription, 40 E. 3. 17. The Court befoze the Chancelloz of Oxford, 
cription to have Swan more, and it is reaſon that this Pzeſtription 
Pio hats place, foz here is quid pro quo, foz the WWatermen recetve' their 
carriage and loading at this Btinge, and alſo diſch ge their landing there; 
and they uſe to faſten fHeir boafes there, and therefoze in liew ot 
ſit, it is reaſon that they be attend ant at the Court which is upon the laid 
Bzidge, and upon that reaſon is the Pzeſcrtption of: Coll Traverſe, 5 H. 7. 
9. Aud to hive a Land Bird, 2R. 3. 15. And toll of every Wefſell which 
palleth the River, 2x H. 7. 16. And this Court may de a Court within the 
Pannoz, and yet no Court Baron, but in the nature of a Leet. and the Pzes 
ſhall be good in Law by reaſon of the recompence to the 
andthen, if it be not a Court Bron, bat rather in the nature 
it loten, that the Þu1tozs are not Judges but the St 
not ta melcribe foz the Amertement, foz that is nt to a 
otherwiſe how can the Duitozs be compelley to elt 
delaulta, oʒ contempts at the ume be puniſhed? and as 
Amertement, it necvs not here, foz it is a Fine to the open con 
deſpite done unto the Court, and not an Amercement, and it 
eld by the Steward alone, vi. 23 H. 8. Br, Leer, 37. Drill Serjeant, to 
the contrary : Foz thts Pzeſcription is not reaſonable, to daive ſtrangers to 
uus ſuit at a Court Baron, foz there is ſufficient conſideration in the Caſe of - 
Tenants of ths Pannoz: foz it may be at the i re 
given upon ſach conſideration to doe ſuch ſuit ; But 
the Pzeſcriptlon is their gz0und, and therefoze unreaſonable, be; 
conſideration, 22 E. 4. 43, lee the caſe there, and 21 H. 7. 20. A. cuſtoms al 
leadged, that if any Tenant diſtraine the Beaſts of another, Damag + 
lant,That he onght to bzing ſuch Beats to the potind of the Lozd. 
ſoz; and if not, That at the next Court he d be amerced; felt 
amdtheſame was holden no good cuſtome, b | 
adcommon L w: puckering Serjeant : It th 
Law a. Court Baron, then the P2eſcription, | 
la in ſuch caſe, the Amercement cannot be alfeffey vy el 
held; that this court is in the nature of a Court Leet, and not a tourt 
andall Jahabitants within the P3ecinc of it, are boùnden to doe their 
it by reaſon of their Keſtancy, and their trade there, if they have 
darts in Boates, and ſuch court is foz the better government of ſuch 
men, and the exerciſe and pꝛadiſe of thetr trade, any f0z the retaeſſing of mif- 
demeanozs betwixt them, and ſo this coart hath a reaſortable commencement, 
being inflitutey fo; the e and if cuſtomes which cencerns tho 
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| pnvate benefit of any be allowable ; as the Hav and Burgefes of a Comm 
pzeſcribe to have of every Zum which cometh in ang Ship info their 33; 
and put upon the Land 6 d. fu Cell. Wes 21 H. +6. A fortiori, a C me 
92 Pzeſcription-which concerns the pubittk good, is good : t it is not ſtr; 
that fuch Court hath been maintained byP2eſcription, foz the Court of Stau- 
neris is {0-withont any commencement op errecion, but by Cafome. And 
of a thing Toll cannot be paid at any Market foz things bzoaghe 
ta Market, but foz things ſouly, vet by cuſtome, Toll ſhall fo; 
thing bzonght to Market, and tan the Kanving ter 
of Uicuals-i9 fes the geod of the Common-wealth, which thing 
the Paoſcription | 
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Mich. 32 & 33 Ur. In Communi Banco: 
CCC. Green and Edwards Caſe. 
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rey ine, hat the death of A. th 
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Anderſon, Busha 
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dre befoze the fezty years expired, that thun bis 
1 and it is reaſon to make ſuch 


TEETH 


. A . 


Gawton andthe Lord 
Dacres Caſe. 


219 


then jt is incertain when it ſhall begin : And in this Caſe this wozd, Term, 
ſhall be taken os the Intereſt; and not foz the time, vide 35 H. B. Br. Con- 
ditions 203. vide C. 2. part, in the Regoz of Chedingflones Caſe this Caſe 
vonched. 


Mich.32, & 33 Eliz, Ta the Common Bench. 
CCCI. Gawton and the Lord Dacres Caſe: 


Debt upon Durpluſage of an Accompt by wron, againſt George Lozd 

Dacres ; It was ſaid by Periam Juſtice, and denied by any, that if A 
make J. S. my Audito2, generally to take Accompts of all my Baylifs- and 
Receivozs, that he is not a ſufficient Auditoz without a Patent; foz —— 
man is made an Audit az generally, he is an Otkicer, and an Dfficer 

be without a Deed. But if a Bayliff, oz Receiver be accomptabls fo mes: 
is as cleer on the other ſide, that J may appoint one fo be my Auditoz: to 
take the accompt of him, pro hac vice by wozd; which Anderſon granted: 
Bat if he afterwards takes an accomptof any by fozce 03 colon. of the ſaid 
Warrant without my Commandment, he is not a ſuffictent Auditoz to ſuch 
at, cite either to take the accompt, oʒ toalleſs the — — 

in arrear, 03 to make allowance · it he be found in wurpluſage: 

by him, If one become my Bayliff of his own wrong. without my — 
ment, he is accomptable to me, but J am not compellable to make him any 
allowance fo2 his Expences about my buſineſs. And if J aigne to ſuch Bay⸗ 
litt of his own wrong an Auditoz, he cannot make allowances of ſuch Expen- 
cs. Anderſon, If my Auditoz make allowance to my Bayliff foz any colla- 
terall Expeaces, which he hath expended in my affaires,which do not concern 
he is-Bayliff,ſuch a | 2. 4 


and other 

eee —— @4ll net bigd, 
— — — W way 

expended within anne: A re 
fine(s, he is not accountable. Windham, 
uels, and deliver ta him money to disburſe Far 
e. Anderſon, It is ſo truly, but it is not in reſpec of 
butas he was Kecciver, ner 
it without Nlarrant and no allowance ſhall be made unto lam. Af 
liffbe foand in Surpluſage in the concluſion of the 
ought to enter. Allocator ſuper determinationem Compt. is 
much foz ſuch and ſuch Expences, allocatis allocandis 
But in this Caſe it appeared upon the Tvidence, that 
laat of the acompt was, And ſo he is in Surpluſage ES 


115 


of this accompt twenty ſix pounds: But the Auditoz — ſaid, 
that it was nat his meaning to allew unto him lo ＋ * onely to find and 
elle the certainty of the whole actompt, and ſo refer. the allowance 


1 
8 


tothe Defendant to whom he was Auditoz: 22 == that the 
the Jury, if they beleived the Auditoz, that they ſhould find 
Pleiatiff, foz upon the matter here is not any accompt, and. ſo no 
len the allowance if it had been accozding to Law ought to be entred, 

tor, &c, and ſuch allewance is as a Judgment, but here is not 
lowance, fog the Auditoz did refer the ſame to the Defendant : But if the 
| —_— not give credite to the re the Court moved the Jury to 
# f2 
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layns5 Bync and ad Playnes 
Caſe. 


— 


Aich. 32, & 33 Eli. in the Common Bench. 
CCCII. Chamberlayns Caſe. 


| was moved, whether Beaſts taken in Witherm 
12 ny by the pr ao i proper Beats: . . 


Cour, that eee as Cowes, could not be milked, noz 


to be put in the open, and 
1 - Put 


ought 
and fovder 


Carrell raken beraufe they are delivered to 
ell rak ith 


Cowes be 
| his 
viy 
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Mich, 32, & 33 Elia. in the Common Bench. 
CCCIL 1 880 Playnes Ceſc. 
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Seher fey, that befoze the ſaid Recovery, the 
of the ſaid Goods as of his own pꝛoper goods: 
nb be ro e hem e 

money, a Proviſo, d Ward, 
| Vithianding the ad ol hou — 


i 


— 2 that hen the ſaid ſale ſhould be void. 
that.the faid Robert Ward made Title to the ſaid goods 
of the ſaid ſale. Exception was te ken to the Declaration, becauſe 
not ſhewey by what authozity oz Title the Court was holden ; Alſo it 
that the Baylirf was rrady to vo Execution vpon the ſaid oy 


. 


* 


| CVandriok and Archers 


* %% ww» + £7 


Aſumpſit, there an expzeſſe Requelt onght to be taxed, as if 

ſhould be upon Requelt. As to the matter in Law, 

ration, foz the goods were not ſubject to execution, fog 

a ſpeciall pzoperty in them, but the generall pzoperty 

ſono cauſe to deliver them back tothe Plaintiff, and 

fozrain title is pzoved, foz pf ought to be by Uervict, which 

1. K 7. R. 2. t. Bar 241. Foz it appeareth, befoze the ſaid Tt 

fold the goods with pzomiſe, ur ſupra. Owen, Although it de dat R. 

en 2— * 
during the ſatd 


and that againſt R. Ward himſelſe, ſo 
Ward could not entermeddle with the goods, and 
can be had again him who hath ſuch a ſpectall 
the caſe here, foz here onewho hath the of 
to another, and in conſideration : 
made, pzomiſeth to re-deliver them unto the 
this is a good conſideration, when a lawful 
makes the Delivery. And of that opinion were 
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— ——— 109. In an action upon the caſe the Plaintiff declares, that the 


Dfenvant found the goods of the Plaintiff, and delivered them to perfong ua 
known, Non deliberavit modo & forma, is no Plea, but he ought to plead nit 
guilty, and in an adion upon the caſe, the Plaintiff declared, that he wis 
poſſeſſed of tertaine goods, ut de bonis ſuis proprijs, and the Defendant 
found them, and converted them to his own uſe, It is no Plea foz the De, 
tendant to ſay, that the Plaintiff was not poTTeCſed of the ſaid goods as of his 
r goods, but he gught to plead not gutity to the miſ-demeano}, and gaye 
In Evivence, that they were not the goods of the Plaintiff, any 4 E. 6, Br. 
gion upon the caſe 113. The declared that he was polleſled of cer⸗ 
tain goods as of his pꝛoper goods, and loſt them; and the Defendant 
and converted them to his own uſe, tbe Defendant pleaded,” that the 
pa 


— (une it was holden, that he ought to plead not anilty, and give the el⸗ 
pectall matter afozeſaid in Evidence; and 2. & 3. Phil. and Ma. Dyer 121. 
The caſe of the Lo Mountegle, in an action upon the Caſe; the Plaintitt ye- 
clared, upon a Trover of a chayne of Gold, and that the Defendant hayſold 
it to perſons unknown, the Defenvant pleaded, That ipſe non vendidit modo 
& forma, and upon that the Plaintiff did demur in Law, and ſee 27 H. 8. x7. 
Where'goods come to one by Trober, he Mall not be charged to an action, but 
foz the time he hath the poſſeſion;; But that is to beTatended in an Aion 
ofDetinue, and not in an agion upon the Caſe, foꝛ ſuch action upon the Caſe 
is not g2zounded upon the Trover, but upon the CO? „that is, 
the Converſion. And as to the other Plea it is ntterly in" 

Piaintitk veclares of a Converſion, and he pleads a poſleſtion, that he is al, 


wayes"reavy, and ſo doth not anſwer to the point of the action, Yelyerron 


Serjeant, to the contrary, and he conceived foz the fir Plea, that it is a 

direc anſwer, foz he hath juſtified his ſale to perſons unknown , foz that he 

te Plan goods of one Copland whoſe goods they were, and beranſe 
demurred 


a ed upon the Plea, he hath confelſed the truth of the 
in it, ſcil. that the pzoperty of the goods was to Copland, 

and ſo in the Defendant by the laid ſale, and then he hath good cauſe to cons 
vert to his own uſe by ſale oz otherwiſe; And he conceived, that thers 
en 27 H. 8, 13. betwixt Baylment, and Trover, foz in taſe it 
Trover, the party is not chargeable but in ceſpec of the poſſeTion, which be⸗ 
ing removed, the action is gone agaiaſt the Finder, fozhe who findeth goods 
is not bound to keep them, no2 to give an account foz them. And he put the 
caſe repozted by Dyer, 13. & 14. Eliz. 306, 307. R. Fines bꝛaught an action 
upon the caſe, and declared, he was poſſeſſed of a Hiwke, as of his pꝛoper 
goons at W. and caſually iloff it at B, and that it afterwards caſually ca 
the hands of- the Pfendant by Trover, and that he knowing it to be 
Hawk, ſold the ſame foz money to perſons nnknown ; The Des 
t pl that the Yawk firſt after the loſing of it came to the hands of 

4 who ſold it to ane Rowly who gave it to the Defendant at A, 
ſold it to Poulton, and the ſame was found a ſufficient Bar, and it is hard 
r g00ds,asDren 02 Yozſes come to another by Trover , that he ſhould: 

| to keep them and paſture them until the Owner clatmeth them, 
it is not reaſon but that he diſcharge himſelfe by the quitting. of 

the poſſeſſion of them. And as to the other Plea, the matter of the Plea is 
godd enough, and the defect is but in the fozme, which becauſe the Plaintiff: 
upon his Demurrer hath not ſhewed to the Court actoꝛding to the Statute, he 
tall not take advantage of it, bat the matter of the Plea is ſufficient, (ib. 
the finding, . and the. offer to delives it to the Plaintiff,” Anderſon Juſtice, 
Foz the examination of the inſufficiency of this Plea, the nature of the action; 
and the cauſe of it is to be conſidered; the nature of the actor! ; it is an adion 


upon 


wned the ſaid goods to the Defendant ſꝝ ten pounds, foz which 
them acco2ding to the ſaid pawne, and traverſed the converſian, - 


tient, fo; the 


P een een eee en 


Vandrink and Archers 
Caſe. 


cauſe, the Trover, and tonverfion 
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(ms by Tro⸗ 


i the poll, 


them to his 


fo; 5 
1 LA. — 7 — Winds 
Nets ned 6 a r 
which he migbt jultifie the Converfite, fozthe Plaintif veclares of u cot 

rty 


„fes the 


to (ay, that 
are in d 


vided by ſufficient juſtification, and by him, the ſale to | is 
Plea, foz his ſale is his own Ac, and it cannot be muſt have 
ke of the buyers, and therefaze be ought in his Plea to ſhe their names £ 
r 
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| Walgrave e Allenander and the Lady 
1 Ogden. Greſhams Caſe. 


Trover and 
Converſion. 


Deviſes.' 


* 


Mich. 32, & 33 Elix. in the Common Bench. 


cv. Walgrave againſt Ogden. 


ALE a ro ene ne Frag wes 
, 1 ol 
them, they were become of little value, upon which there was a Demurftr 


in Law: And by the opinion of the whole Court upon this matter, no adion 
lieth ; es Grows by Trover, is not bound to them 
fs ſafely, as he who comes to them by Baylment. Walmeſley, It a man find 


Garments, and ſuf to be eaten with Poathes by the 1 
ka ' e but if de weareth my G 


tt is v 


Aich. 32. & 31. Ebz. in the Common Bench. 
CCCVI. Allexander and the Lady Oreſhams Caſe. 
Lice dere Avmidd@ratrir ts her a8 Ynsband, bzonght an Action 


. 


Will to his Wie the dat | | 

aid Will requeſted his Ui ile to pay his Debts and. Legacies : and further 

it was found, that at the Parliament holden 22 Eliz. a pibate AC was made, 

x it was cnafed, that the ſaid Lady ſhould take upon her the charge 

of Yusbands Debts, and foz the diſcharge thercof,ſhe ſhall ſell ſo much 
will peild ſo much -mony as will ſerve foz the payment of the ſaid 

Debts, and il he Commiſſioners 

ointed foz the 


ſhall faile therein, that then certain 
ſaleofſo — — ſuch Debts as the 
ld not acknowlevge to be and true Debts, that then the 
tozs to whom they were vue; ſhould repaire to the ſaiv Commiſſianers, 
determine both of the certainty of the ſumm of the due Debts, 
zes fo the fozbearing thereof: and that afterwards the ſaid 
their remedy againſt the ſaid Lady tea ſuch ſumms of 
on by the ſaid Commiſſioners : and found the Statute at 
hey ſaid Lady Greſham had ſold certain Lands par cell of the 
1 the ſaid ir Thomas, by which ſale ſhe had received the ſumm 
v pounds, which yet is unadminiſtred foz the greateſt part 
of it. And if upon the whole matter the ſaid ſumm of twenty thouſand pounds 
be Alta, thon they find foz the Plaintiff, but if not, then foz the Defenvant. 
And it was moved by Hammon Serjeant, that here is Allets upon this 
matter, and that by the Commion Law, foz it appeareth.upon the Will, 
that the Lands were deviſed tothe Lavy, to the intent that the ſhould pay 
his Debt. And althongh the words of the Charge are, that the Teſtato; 
requeſts the Lady to pay his Debts, the ſame in a Will doth amount to a 


Condition, and ſo the meaning of the Deviſoz appeareth to be, that the mo- 
* ney 
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ney Which is levied by ſuch Cale ſhall be Allets, &c. 2 H. 4. 21, 33 A man Aſfets. 


makes a Feoffment in Fee to divers perſons , upon condition that they ſell 
the Land, and the money thereof coming diſtribute foz his Soul. Feot⸗ 
foxyieth, the Fecffces (who were alſo Exetutozs of the Feoffoz) ſell the 
the mony thereof coming is adjudged Aﬀets. And lee, 3 H.6, 3, And 
1 it be not Allets by the Common Law, yet it is Aets by the lpeci- 
all Statute, which ozdaines, that the Wall be charged with the Debts, and 
that the Lands Mall ve ſold. And it was found by the Herdic that ſuch Lands 
were ſold, and ſuch money levied upon the ſale, which are adminiſtred. 
Andaltheugh the ſaid tweny thonſand pennds were never the Goods of the 
Ceſtato2,-yet as the Caſe is, 3 H. 6. 3. If @recutozs recover Damages in 
treſpalſe of Goc ds taken away in the life of the Teſfatoz, ſuch Damages ſo 
recovered are Aſets, Þo if Executozs redeem a Pledge with their owy pꝛo⸗ 
Goc ts, the ſame is Allets in their hands, by Kingſmill, Vavaſour, and 
Either, 20 H.7.42. And where the Erecutozs took of one who was indebted to 
their Te ſtatoʒ ina ſimple Contra, the ſame is Aﬀets, 31 E. 3. And ſee many 
Caſes of ſuch ſpeciall Aſets, 7 Eliz. in Plowdens Comment. in Chapman and 
Daltons taſe, 292. It hath been objected, that the ſpeciall Aets enacted by 
Parliament, da not maintain the generall Aſets intended in the Aſſue, but 
he conceived, the ſame is well enough. As 27 H.8.21. In an Acton upon the 
Statute of 21 Hg. fo that the Defendant hath occupyed Land to farm againſt 
the Statute. The Defendant pleaded, Non tenuit ad firmam contra formam 
Featuti : And gave in Evidence, that he had taken to Farm foz the mainte- 
nance of his houſe, the ſame is a good Svideace, and ſhall maintain the Iſ- 
ſue, foz he did not occupy againG the fozm of the Statute : foz there is a clauſe 
in theStatute to that p< Puckering Ber jeant to the contrary, That it 
rannet be ſaid Aſſets by the Statute, and that the Plaintiff upon this generall 
Aue ſhall net take advantage of the ſpecial ACets cnaced by Parliament: 
And here the Plainticf hath not purſued the Statute, foꝛ in caſe the Defen- 
dant will tot confefle the Debt, by the Statute the Commiſſioners ought to 
deltrmine of it, and aleſſe Damages foz the fozbearing, and then the party 
isfoh2ve her remedy foz all as (hall be ſo determined by the Commiſſioners 
byanicn.of Debt: andbecauſe the Plaintiff-hath not followed the ſatd Sta⸗ 
tute, thoſe twenty thouſand pounds (hall not be ACets as to her, foz they are 
nat agreed ot the Debt, no2 of the Damages foz it, but the Commiſſtoners 
re toappoint ſale of the Lands, ſo as the money artſiag of the ſate of any 
Lands, Mall nat be Aets but of ſuch Lands which have been appointed to be 
ſeld by the oꝛder of the Commiſſioners. And as to the Common Law, the 
lame is not Aets, but where Lands de viſed to be ſold-by the Erecutozs fo2 
the payment of Debts and Legacies, in ſuch caſe the money ariſing of ſuch 
lale is Aſets. And (ce 9 Eliz. 264. Dyer, A man deviſed his Lands to be ſold 
by his Executoꝛs, and that the money thereof coming ſhall be diſpoſed in pay- 
ment of Legacies expꝛeſled in his Will, the Land is ſolt vy Catlin; Dyer and 
Kanders, the meney thcreof coming is ACets ; but 4, & 5 Phil. & Mar. Dyer 
152. the Law was otherwiſe taken. Where a man deviſed that his Srecu- 
foz8hould ſell his Land, and that his Daughters ſhould have ſuch poztions 
dak ol the monies thereof coming; the Land is ſold acceadingly, the Paughs 
ters ſued the Executoꝛs in the @pirituall Court. Jn that Caſe a Pzohibition 
foz it is not a Legacy Teftamentozy, but out of the Land, Kc. Any 
Ale in the pzincipall caſe, the Lands are not deviſed ty be ſold, but there is 
omely a Requeſt to his Wife, that ſhe wonld pay his Debts, without any 
condition, oz expzeſſe dirtaion,. ez limitation, 30 H. 8. Land deviſcd to Exe⸗ 
cutozs to ſell, and the money thereof coming to be divided between his chtl⸗ 
en: the money ſhall not be Aﬀets, and ik it be net Aſets by the common 
Liw, but ſpetiall Aets by a ſpeciall Law, the Plaintiff ought to have ſhew- 
dhe lame in his Declaration, and * ha ve maintained againſt the De⸗ 
90 fendant 


Jie. — the Brſbop 
1 of Yorks Caſe. 


fendant the db. Beile, Aﬀets u . Statute : As if in Debt upon a an 
Obligation, the. d Non eſt factum, and give in Ct. 
dente the Statnte of 23 . — ſhall not maintain his Plea of Non et 


factum, but he to have pleaded the ſpeciall matter in Bar. And ſee 4 
H. 7. 8. Bo here ought to have in her Replication Wewed the 
cſpeciall matter the Statute. Anderſon and Walmeſly conceived, that 


the ſame is Aſets | the ITue, and that the Defendant is chargable as 
Executrix, otherwiſe there is no remedy, and the Ac confirmes her to be 
Execntrix, and ozdaines, that ſhe ſhall take upon her the charge of payment 
of Debts, and that the Goods and all the momies which come by (ale of the 
Lands and Woods be Aſſets. And becauſe that by the ſaid Aa the my- 
ney coming by ſale of Woods and Lands are joyned together with the Goods 
of the Teltatoz in the lame plight, all are in the ſame degree, and both 
Aſets. Periam did not ſpeak to that, but Windham held, That theſe 
Tets found by the Uerdic,are not Aſſets intended in the Mill, and that the 
hath not purſued the Statute, which makes ſuch matter Aſets. It 

Tas avjorned 


Paſch: 33 Eliz: in the Common Pleas. 
CCCVII. The Queen and the Biſhop of Yorks Caſe. 


5 12 Queen bzought a Quare Impedit againſt the B 

one Monck ; 2 2 hed ener ater by 
the right of his , andlo conveyed the lame to "the 
by viſcent : The ® plonved, that he ar his —— have 
to the ſaid Church, c. and Monck pleaded theſame plea,, upon which 
was a Demurrer. And it was moved by Beaumont Herjeant, That the 
CE EE © rms wo. any Patronage, and cannot be 


againf a a much leffe again 22 

no Lapſes ſhall be 6nd although the Qneen is ſeiſed 
Avyvowſon in the right of her Dutchy , vet when the Church becomes 
void, the Right to pzeſent veſts in the ropall perſon of the Qacen : and yet 
fee the ly wende 31, Q 3, Quando Rex præſentat non in jure Coronz tunc it- 
curritei Hammon Serjeant , By theſe Collations the Queen ſhall 
de put out of poſſeſſion, and put to her M zit of Right of — but the 
ſame ought to be intended not where the Biſhop Collates as Oꝛdinatp, 
where he collates as Patron, clatming the Patronage to himſelf, foz ſuch a 
Collation doth amoant to a Pꝛeſentation; and here are two oz thzee Colas 
tionspleaved, which houly put the Queen ont of poſſeſſion, although ſhe hl 
not be bound by the fir during the lite of the firft Ancumbent. vide Br. Qua- 
re Impedir 31 ; upon the abzivging of the caſe of 47 E. 3. 4. That two Pze- 
ſentments the one after the other ſhall put the King ont of poNeſſion, and 
him to his M zit of Right of Advowſon, which Anderſon denied. 
was holden by the and 
pollellion gained by Biſhop 
Patron, and not as Dxvinary, pet it is but a Collation, And 
great difference betwirt Collation and Pꝛeſentation, foz Collatian is 
ving of the Church to the Parſon, and Pzeſentation is a giving and 
of the Parſon to the Church, and that makes a Plenarty, but not a 
And although that the Queen hath the avvowſon, by the right of her 
vet that makes not any matter, fog the perſon of the Qneen r 
Capacities: and thereſoze Plenarty is no plea againſt the 2 
ſeiſed of the Avvowſon in the Right of her Crown, oz of her 
when the claimes by Lapſes, it is otherwiſe. And afterwards 
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an avoidance of a Church, parcell of the be granted 
under the Gzeat Seale : Andfee the elle of the Bache e Hire in Plow- 
ien to that purpoſe, and afterwarns a Pꝛeſident was , in An. 32H. 6. 
Where the Wzit was generall,and the Count was Ratione Ducacus. 


CCCVIII. Paſch, 33 Elis. in the Common Pleas, 


eee 
one and twenty yeares, without thewing the certainty at which Keats l 
the Annanciation, ification. &c. yet the Leaſe is good enough, and 
Leſee may the certainty ofthe beginning of the Term by his En; 
try, at which of the laid Feaſts the ſaid Term ſhall begin, by Anderſon chief 
Inftics, but Periam doubted of it. 1 "A 


Peſch, 23 Elz. in the Cotnmon Pleas. 


H 


| no 

foz the exerciſe of the ſaid Dice : and that the ſaid Forcer, 
the ſaid Ketayner, had kept Courts there divers 

ſuch a day and yeare at . Dunſtons inthe EaG, the ſaid Forc 
render, which was entred in the Rolls the next Court: 
andafter, he took divers Surrenders as well out of | 
had holden divers Courts. there. And upon this it 
Sragg Serjeant, That Forcet upon the matter found by the Uervic, 
lucha Steward, that may take @urrenders out of Court, being retained 
um, although to do other Ads in Court he be a ſafficient Steward, 
de is as a Judge, und no body is to diſpute his Authmity 
is a great difference betwixt a Steward of a Bannoz, and a 
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that 
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in Court, 
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renders in any place, otherwiſe it is where a ite ward is retained to keep 
Og 3 Courts. 


"my .CAſcew and F uliambs 
d Caſe. 


ſhiltnot be ſaid ta be 
= vifetence which bath — 


ſee 12 H, 7. N — — —— 
Deed, ſo of an under , and yet he is a Judge. Owen Werjeant con- 
trary, Pere Forcet at the time of this Surrender was not Steward, but the 
Retaynder void. 1. No Jes is allomed unta him foz the ererciſe of the (aid 
Dffice, 3 H. 6. A Labonrer may be retained without pzomiſe of any &alla- 


in ag be may er Law. 2. Ye is not retained 
7 77 a 0 
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EE the ſumm of fozty 1 the Seward is J 
be a Judge, pet he may be appointed without Deed. 
objectep, that no Fee is appointed faz the 2 
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Dea, the Wizit of Right ſhall de ag to 
of the Panney andfee'21 H.7.36,37. Where the @heriff, 0; 
may be without Deep : and here in the pꝛincipall caſe, 
ner is not to one Court, but to keep the Courts of the 
Pannoz, ſcil, her Conrts, untill he be diſchaged. It was adjourned. 


Paſc. 33. El. In the common Pleas. * 
deer Aſcew and Fuliambs Caſe, 


* Quere- 12 by Statute to Fuliamb, and there was not two 
$ AO te, and Execution was ſued upon the ſaid 

Conuſoz dꝛought an Audita Querela, and they were at June, if two 

were to the ſaid Statute, and tryed fo2 the Plaintiff in an Audita Querels W 

Tees the @herif of the city of Lincolne qc And it was moved by Glaovill @erjeant, 

1 That the z ̃ue onght to have been tryed by the certificate of the Payez of Lis 
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Jennings «nd Gower 
| Caſe, 


that cafe, by 
Ir! here a Wait | 
po eps verela may lye alſo ; 


given faz the Plainttff. 


Paſth. 31, Eliz. In the Common Pleas, 
CCCXI.. Jennings and Gowers Caſe. 


doth not take effect untill the condition 
moſt not to be uled in this caſe, ſo the intent of 
tand: If the condition had been, that if 
rea CUR Yoder, "pee them | n 4 
Wife be Executrix til after the death rex :? tru : 
otherwiſe thee Chonlyd never be Erecutrix, which is utterty REES: 
meaning of the Teſtatoz; foz it was not his intent that the | 
mut Adminiſtration of his goods in the mean time: 
Anderſon changed his opinion, and agreed with the other J 
Theſubſequent woꝛds pꝛo be directly, that the 
io make his Wife Erecutrix immediatly, 
laid Wats, foz the wozds are, that if he re 
de. Then his Son ſhall be his Exec 
nce made 


CY 


never all the clanſes of the Will, and to ry ns da roads oe) the 
and not npon one part only, and ſuch.conftrucion the Suſed 
the aes of Param. and Yardley, and Welden, and Elhing. And afterwards at 


Palmes and the 1 Biſhop of Pe L. 

3 terboroughs ci. Caſe 
— Aupgment was given fe the mite; That ſhee was Executrir 
and her authozity Gould not expect untill the thꝛee years were er, 


actual diſturbance tan be pꝛoved to be oz have been made 
by the Mile the Will of the Deviſoz, and the wozus of the Will, 
will receive ſuch conſtruction, that ſhee ſhall be Erecutrix untill an acuall 
diſturbance of Wats. 


2 Paſch. 33. El. in the Common Pleas, | 
ECCXI. Palmes and the Pp Tipps Caſe. 


Ee Erin pu 


rs, t 
e refuſed. 


— — nel Oxders. ang 
that thePzeſentee did ne ber do it, noz offered to the ſaiv Biſhop his ſaid Dy 
ders, without that he did diſturb him in other manner. And by Periam and An- 
derſon it is no Plea, foz upon his own ſhewing the Defendant is a diſturber: 

the @tatute of 13 Eliz. requires that no man ſhall be ad⸗ 


bed therein, he is a Diſturber if the Clarke 
. the 1Biſhop cannot refuſe a Clarks 


Paſe, 33. Elix. inthe Common Pleas: 
CECXIIL Linacers caſe. 


Þ an Audita Querela bzonght by Linacer, It was ſaid by Anderſon theils 
uftico, That if a man be in execution by dis body and Lands upon a = 


Is 
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$Brownlall and Tyr Ward and Knigts 
Caſe, Caſe. 


It the Sheriff permit the Conuſoz to goe at Liberty, vet the Execu- 
of the Land is not diſcharged ; But if he ges at the conſent of 
Conuſee, then the whole Execution is diſcharged : Conuſoz ſhall 
have his Land againe pzeſentty. 


— 


Paſch. 33 Eliza. In the Common Pleas, 
CCCXIV. Brownſall ad Tylers Caſe. 


Ye Caſe was, that Tenant in tail bzought a Mit of Entry, Sur diſſeiſin 
and the TU 2at was generall, and if was moved, if the M zit was good 
and 21 H. 6, 26, was vouched, where it is holden, that the Mit ought to be 
ſpet tall. ſcil. to make mention of the tail: But it was holden by the 


Court, 
that the generall W zit is good enough, And then the count ought to be ſpe 
tlall, vi. Fitz. 191. B 

Trinit, 30 Elix. In the Kings Bench. 
CCCXV. Ward d Knights Ceſc. 


Plaintiff declared, That ihereas Lofiock 
the County of Suffolk is an ancient Towne, Toll. 


and taken Toll of the 
nts of Loſtock, fo2 any of their goods thither to 
dize with, and if it be not paid, they have uſed time out of mind, to diſtraine 
ait by their Mater / Bayly: And ſaiv,that the Plaintiff ſuch a day bꝛougbt 
to the ſaty Towne of Yarmouth , two thouſand 


vi pi hel mm dere pre 
e ſaid ſumm whit to pap, he took 
(aid Cable, nomine diſtrictionis, foz the ſaid — &c. Golding foz 2 
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2 authozity expzeſſe in the whole And as to the matter in Law, (cil, 


The Þzeſcription to have Toll of the Tenants in auctent Demelne, it can, 
not have a lawfall beginning: As 21 H. 7.40. The Load of a Mannoz 
ſayes, that he hath had a Pound within his Pannoz, time out of mind, &c, 
And that he hath uſed to habe of every one who bzzak3 his Pound, thzce 
poimds, the ſame is a void cuſtome to bind a ſtranger, foz2 it cannot have a 
lawfull beginning, and ſee 5 H. 7. 9. b. One pzelcribed, chat if any Cattell 
be taken in ſuch a place, Damage Feaſance, that he might diſtraine them 
and put them in Pound untill the Owner had made amends, at the will of 
him who diſtrained them, the ſame is a void P2eſcription, foz it cannot have 
a lawfnll beginning,” and time cannot make ſuch a thing to be good, The 
Kingamay g2zant Tojlage, Pontage, &c. but not to the pee judice of anothec, 
as 22 E.3.58. The King cannot gꝛant to one Thozouqh / toll to paſſe by Yigh 
ways,foz it is an oypꝛeſlion to the people, c every High · way ſhal be common 
to every one, ſce 16. E. 3. Grants, 53. and here the Tenants of ancient De- 
meſne are quit of Toll by the common Law, and not by Pzeſcriptin, which 
ſee Fitz. 14. and ſuch Tenants have an Inheritance in ſuch Liberties, which 
the King by his gzant cannot take away, then if it cannet have a lawſull be, 
ginning, it cannot be good by Pzeſcription : alſo this Pzeſcription is againſt 
the Common-wealth, therefoze it is a void Pzeſcription, and the Common, 
wealth is much reſpected in Law, and things which in themfel ves are jultif, 
able by reaſon, are not juſtifiable if they be injurious to others, as 21 E 4. & 
8 B. 4. 18: Fiſhers may to dx their Nets upon the Lands of others, 
and none can pzeſcribe againſt ſuch a-Pzeſcription, ſo here, all Lands which 
are anci are holden in Socage, ſo as they were all Husband⸗ 
men, who manured their Lands foz the ſuſtentation of the Kings Subjects, 
to which they had ſuch pziviledges ta be the better able to follow their Hus⸗ 
bandzy, and therefoze to diſable ſuch- pzofitable Subjects, ant to pꝛeſct ibe a- 
gainſt theſe Lib:rties and Pꝛi viledges is to take away the name of ancient 
Demeſne, and to make their Lands at the common Law. Hobart'contrary : 
To chew the anthozity to demand is not neceſſary, foz our Pzeſcription is not 
upon demand to diſtraine: Foz the common ©fficer hath authozity to de⸗ 
mand, foz they cught to demand it, who ought to take the thing demanded, 
and thoſe are the 1Bayliffs and Burgeſſes, and then when their Mater ⸗bayly 
doth it, it is as much as if it had been done by the coꝛpoꝛation, which ſee 38 P. 
3. 17. The Payoz and comminalty of Lincolne,bzought an ad ion of covenant 
againſt the Bayn2 and Comminalty of Derby, and declared, that the Po; 
and comminalty of Derby had covenanted with the Pay: 2 and comminalty of 
Lin, that they ſheuld be quit of Purage, Pontage,Cuſtom 4 Toll within the 
Eowne of Derby, of all Perthandiſes of thoſe of the Towne of Lincolne, and 
further declared, That W and H M, two 1BurgeTes of the Tewne of Derby, 
had taken certain Toll cf certaine Burgeſſes of the Towne of Lincolne, &c. 
Exception was taken to this Declaration, becanſe they had olleadged the ta- 
king of ſuch Toll, not by the cozpozation of Derby, but by I and H. two of the 
Burgeſſes of it, in which caſe the Plaintiffs might have an agion of Treſpaſs 
againſt the Bur geſſes, fo2 the act of any of the cozpozation is not the bzeaking 
of the covenant, made by the comminalty, but it was not allowed; foz if the 
common Dfficer of tye-Towne doth any thing foz their common uſe, as it u 
intended ſuch thing was done by the Dfticer, it is reaſon all the Towne be 
anſwerable fig it, and the whole comminalty by intendment cannot come at 
one time to take, &c. and ſo in our caſe, fo2 as much as the cezpoꝛatien cnght 
to make the demand, and their common Officer doth it to their uſe, the ſame 
is the act of the whole cozpozation. As to the matter in Law, we have plea 
ded (ſpecially; That we took Toll only of thoſe things which are bzonght by 


Dea by :Herchants, and not otherwiſe, and J conct ive that Tenants in anti 
ent 
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Landaſter and Lucas 
Caſe. 

cient Demelne, are not diſcharged of Toll fo2 all things, but only foz ſuch 
which ariſe out of their Tenements, 02 are bought foz their Tene ments 02 
Families there, and their ſuſtentations ,acco2ding to the quantity of their Te⸗ 
ments, 9 H. 6.25. 19 Hl. 6. 66. They hill be quit of Toll, of all things 
ſold and bought coming of their Lands, oꝛ foz the manurance of their Lands: 
Jad7 H. 4. 111. Tenants of ancient Demeſne, ought to be quit of Toll foz 
Dren oz Beaſts bought and ſold foz tillage, and manurance of their Lands, 
and fo2 their ſuſtenance and maintenance of their Families, and ſoꝛ putting 
them to Paſture to make them fat and moze vendable, and ſo to ſell them, 
&c. And ſes accozdingly, F.N. B. 224. D. See Crook 138. 138. 28 Eliz. A 
Jadgmeat wis given foz the ſaid'parties,foz the Plaintiffs: but there the 
Platatiff veclared generally, and the Defendant did demur in Law generals 
ly, wherefoze by common intendment, the Cattell were bought foz the til- 
lage and manurance of their Lands Foz there it was not ſh:wed (as it is 
here) that it was to Perchindize : Allo we have-juffified,not only foz Toll, 
but alſo foz Trouage, and that th:y h1ve not chewed, and therefoze as to the 
Crouage our juſkification is good enough, fo2 their pꝛiviledge ſhall not be 
conftrued to extend beyond the woꝛds of it: As the pziviledge of the Law 
is, That if J leave my hozſe at a Smiths Fozxe to be ſhod, there my Yogſe 
cannot be diſtrained, but if J oz my @ervant take the Wa dle from the Yozſes 
hack, and lay it in the Smiths Fozge, the @wle may be viffrainev. Then 
here are two cuſtomes meeting together, and to bgin together, and the one 
was not befoze the other, then the pirticular cuſtome chul ſtand: And AY 
conceive that by the WMzit, de exonoratione ſect. Fitz. N. B. 161. b. The 
Cenants in ancient Demeſne, h1be nat alwi yes ſuch pꝛiviledges, foz the 
Mit ſaith, quod ſi ira ſit, then, &c. and niſi ipſt, & eorum anteceſſores te- 
nentes de eodem manerio venire conſueverunt temporibus retroactis, and ſee 
the lame matter in the Regiſter, 181. And afterwards, Judgment was gt- 
den quod querens nihil capia per billam, fog the Auſtices were of opinion, 
that the Tonants in ancient Demeſne ſyould pay Toll, foz their Merchan⸗ 


* 


— — — 


Mich. 32 & 33 Elz. in the Kings Beneh. 
cCccxvl. Lancaſter and Lucas Caſe. 


am divers Lands appertaining to it: The Defenvant being Farmoz 
of the Parſonage, pleaded, Not guilty ; and the Jury found, that one Tyb» 
bin was Parſon of the ſaid Church, and that one Aſh and Dorothy his Wife, 
Wivell and Drauſſeild were Patrons of the ſaid Church, ſcil. Aſh and his 
Wife ia the Right of his Wife, Wivell as Tenant by the Curteſie, the Re- 
berſion to his Son, and Drausfeild alſo as Tenant by the Curteſie, but with, 
ut Aue by his TW ile, &c. ſo as the Anheritance of the ſaid Parſonage was 
inWivell and Aſh : and afterwards the Biſhop of Cheſter being Dzdinary, 
the Parſon and Patrons, 4 E. 6. ſoyned in a Leaſe of the Recozy (which 
$ was vopd as to the Miſe of Aſh) to S. who aſſigned it to the Defen- 
unt. All the Lefſozs dyed : and further found, that Aſh and Wivell were 
of the Patronage, and that the Church being doyd, the Pzeſentment 
ame te the Biſhop by reaſon of Lapſe, and that the ®ucceſſoz of the Bi- 
had Collated his Clark. Cook In And he conceived that the ſame 

now 


Reſpaſſe was bzought fozentring into the Parſonage-houſe of Ringhall, Leaſes, 
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Lancaſter and Lucas 
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now Incumbent ſhould avoid the Leaſe in toto; and the caſe is but this: 


Thꝛee Coparceners Patrons of an Advowſon, oz Tenants in Common, 
the Parſon, thzee Patrons, and the Dzvinary joyn in a Leaſe (where the one 
cf them is a Feme-covert; and ſo her Ac void) It the Succeſſoz of the Jn, 
cumbent being pzeſented by Lapſcs ſhall avoid it in all: and he concei- 
ved that he ſhauld , foz all thzee have intereſt in the Parſonage, and all thzee 
ought to agzee, but the agreement of the one ts wozth nothing: But it hath 


been ſaid, that that is but matter of aſſent, and that the aſſent of the one is as 


Atterncment. 


ſtrong as the aſſent of them all; As if many Jeynt-tenants hold by certain 
Services, and the Load granteth the Der vites to a ſtranger, and one of the 
Joynt-tenants attozneth to the O zant, the ſame is as ſufficient as if they hay 
all attozned, Lit. 128. 566, Dtherwile it is of a Rent-charge, foꝛ there all the 
Joynt- tenants of the Lands charged upon the grant of the ſaid Rent onght to 
attozn to the Gzant , foz the Ter-tenant ought to attozn, and one of them is 
not Ter-tenant ; And in caſe of a Rent-charge, the Avowzy is upon the 
Lands: but Attoznment differs from our caſe, fo; Attozyment is but a bart 
alfent, without any intereſt in him who attozns, foz an Abato2 may do it, 
but here is matter of Intere ſt, and in Attoznment, Attoznment foz one acre is 
effecuall fo2 all, 18 E.3. Fitz. variance 63. but otherwiſe it is in caſe of Con- 
firmation foz one acre, the ſame doth not extend to the reſt, ſeʒ in ſuch caſe an 
Intereſt paſſeth.*So here, the one ol them is not Patron, therefoze all of 
them ought to concur, 31 E.3. Grants 61. That ſuch ad of the Patron ſhall 
not bind but accozving to the Eſtate of the Patron, which lee Lit. 112. 528. 
as if Tenant in tail confirm, the ſame ſhal not bind the Pzeſentee of the ifſue, 
Dee Firz. Grants 104. In t. R. 2. The caſe was that the Biſhop of Covent. 
and Lichfeild had two Chapters, one of Coventry, the ſecond of Lichfeild, and 
be made a Conveyance, but one Chapter only did confirme it, the ſame doth 
not bind the @ucceſſoz, fo both are but one Chapter in reſpect of the Bi 
ſhop, and ſee the caſe abzidged by Statham to Aſize, foz the Biſhop is choſen 
by both Chapters, there a confirmation moſt be of them both: The cafe in 
Dyer 11 Eliz, 282. Thark, Biſhop of Dublin, hath two Deanes and Chap 
ters, the one ſurrendꝛeth without the aent of the Biſhop, and afterwards 
the other De an and Chapter confirmeth a Leaſe made by the Biſhop, the 
ſame is good; AI confefle that; fo the Surrender was by Act of Parliament, 
and ſo one ſole Chapter remained: And in our caſe, the Leaſe cannot be goed 
in part, and void foz the roſivne, foz all are but ane Patron, as 22 H. 6. . 
Two Coparceners are, they make compoſition to pzeſent by Turnes, 4 
Wit of Annuity is bzought againſt the Incumbent, he ſhall have aid of both, 
and lee the Caſe betwirt Gore and Dawbney in the Erchequer Chamber up 
on a Wait of Erroz, where two are accountable, an Account made by the 
one is not good, foz both the Accountauts ſhall make but one account, and 


- therefoze the Account of the one cannot be good: And the Lozd Anderſon 


put this Caſe, two Joynt-tenants of a Pannoz, the one of them doth gzant 
a Copy, the ſame is void, foz he is not Dominus pro tempore: And ſee as 
to the aſſent of them all, &c. 3 Eliz. 190. Dyer. But it hath been ob 
jected, That now the Incumbent comes in by the Dzyinary, and not by 
the Pzeſentment of the Patron, and the Dzvinary is bound by the confirms 
tion of his Pzedeceſſoz, as to that the collation of the Biſhop by Lapſes, is in 
the right and fed of the Patron, and as the Pzeſentee of the Peire of the 
Patron ſhall avoid, &c. ſo alſo of the Dzdinary : and 20 E. 3,Bar.Preſentment 
12. The Patron ſhall have a Wit of Darrein-pzeſentment upon the 
ſent. of the Biſhop foz Lapſes, and 22 H.6. If a man recover an Ad 
and after the Biſhop collate * Lapſes, the ſame is an Execution of the 


Judgment, + wil make a poſſellio fratris,as Moyle ſaith,!And in our caſe 
con- 
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this Confirmation is votd in all, becauſe Non ſunc concurrentes ii qui in bac 
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Pet and Baldens 235 
Caſe, 


concurrere debuerant: And it is an entire Ac, and be avoyted 

in part, and tand fo2 the reſidue, and the Pzeſentee comes in in the right of the 
ia which he ſhall avoyd it, c. Popham contrary, It is to be here con» 

ſidered, if the D2dinary hath Intere in the Church by this Lapſe,oz on» | 
iy an anthozity, foz if he hath an Intereff, then it will follow, that every one 
of his Dacceſſo2s ſhall be bound by his Confirmation, and alſo their Pꝛeſen⸗ 
tees: It hath been objectev,that there ought to be a full and entire Patron who 
makes ſuch a Leaſe, otherwiſe it is void: But that is not fo, as if the Pa- 
fron be Lenant fo2 life, his Leaſe oz Confirmation ſhall not be void in all, but 
halle good during his life, which ſee 31 E. 3. Grants Gr, and 19 Eliz. 356, 
A Parfon makes a Leaſe fo2 fozty yeares, the Biſhop being Patron and Sz. 
dinary confirmes it, the Patron dyeth, the Biſhop pzeſents,and afterwards is 
(ravflated, this Leaſe wall Cand during the life of the Biſhop,and of the new 
Incumbent who ſound the Church charged, aed then ſuch Leaſe may be good 
les part, and void foz part, ſee fe2 the ſame, 2 E. 3.8, At the 'Advowſon of a 
durch be appꝛopꝛiated unto a Pzioz and his Succeſſozs, if afterwarys 
wife of the Gzantoz be endowed of it, and pꝛeſent her Clerk, the Church is 
become diſ-2pp2opziated during the life of the Wife, but afterwards ſhall 
ſtand, vi. the caſe cited to the contrary, 29 Eliz. in the caſe of the Earle 
of Bedford, c. 7. part 8. At the beginning the Patron was not re ſtarined to 
any time to pzeſent his Clerke, but the ſix months was appointed at the in- 
tante and ſuit of the Dzdinaries by a Tenon, confirmed in the councell of La- 
teran, bete which. time, the Dzvinartes had not any Lapfes, but after t 
ſaid Canon, they had an Intereſt in the Church, and this a he 
Regiffer: And ſee F. N. B. 39. f. that after the Oꝛdinary is 
Plaintiff in a Quare Impedit cannot have 


= ng the 10 3 Intereſt 

' | whic 

the Civilians call it Intereſt, cadocum & conditionale : And non caſe the 
th- 


nlorem Ecclefiz pro duobus annis;'Therefsze what the Patron leſeth, the Oz⸗ 
dinary hath the ſame, therefozs it is an Aatereft;-and in liew of that loſſe the 
ſtatute gives damages to the Patron, &c. And the Caſe was avjozned to be 
lurther argued at another day, 8c. | 


1.2 rab. 33. Elix. Rot. 392. In the Kings Bench. 


Iv 


CCCXVIIL-> pet and Baldens Caſe, 
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1 I Nohibition the Plaintiff declared, that whereas Michael pett was 

id of diverſe Lands, and made his Will, by which he made the Plains ?cobvirion. 

tiff his don his Executoz, and thereby deviſed unto A his Wife one hanvzed 

pounds, in conſideration and W her Dawer or all his Lands, 4 dp - 
2 


ed. 


— 


FE Martingdall and An- 
drewes Caſe. 


Aion upon 
heca'c tur 
tſt oppin 
Way. 


8 1 SC. — um 
ed, and the ſaiv A took to Yusband the Defendant : And that after betwirt 
the Plaintiff and Defendant , colloquium quiddam habebatur, &c. upon 

which conference and communication, the Defendant in couſideration that 

the Plaintiff pzomiſevto pay to him the ſaid one hundꝛed pounds, pꝛomiſed to 


ke to him a viſcharge of the ſaid one hunvzed and alſoof the Dow, 
— notwithſtanding that the lai pett 


er of his Wife, and ſhewed further, that 
R the ſain one hunazed ponds, and Deiner alla, yer 0. 
there was a Oemurrrr in nw; At was maben by Tan. that herg 


Upon which Urre 

is nat any cauſe to have a pzohibition, foz the agzeement upon the. communi, 
— — 
A pꝛobibition ! t a „and Dower, fy; 
—— meaning of the Dediſaz, and therefoze it hath been holden, 
that if a man deviſeth a Terme foz years to his Wife, in ſatisfanion and re, 
compence of her Dower, if thee recovereth Dower, the hath loſt her Ter me 
Alſo here is modus and conventio which alters the Law, ſcil. mutuall agzee, 
ment: o it the Parſon and one of the Pariſhoners agzee betwirt them that 
fo2 teꝛty ſhillings per annum, he ſhall retaine his Tythes foz thzee years, &c, 


as it was in the Cafe betwixt Green and Pendleton, &c. it is good. 
Mich. 32. & 33. Elis. In Banco Regis. 


CCCXIX.” Mirtingdall a5 Andrewes gie. 


[#70 Acion upon Caſe, the Plaintiff declared, that bne Mildmay was 
eiſed of a Pouſe in A, and that he and all thoſe whole effate, 8c. time out 
of minde, &c- have had a way over certaine Lands of the Defendants called 
C. pro — averijs = — ſhewed, l i 
the ſaid Youle, and that 
— And it found tos the 


conceived, that the ſame was no. tauſe to ſtay 9 


t iff hath cauſe of Action, 
+ pt n 
cart ing 


Wit of Covenant the Plaintiff declared of a Covenant, by which the 

fendant covenanted with the Plaintiff to aCure to him all his Lands and Te⸗ 
nements which he had in the Count ies of Glouceſter and Lincolne, and decla- 
red, that at a certaine day he requires the Defendant fo make him allu⸗ 
rance of all the Lands, &c, And the Mit of Covenant was generall, quod 
reneat coventionem de omnibus terris quod habet in, &c. And it was objeded 
(as here) that the WMzit wanted certainty, as hom many Acres, ozſuch 
Mannoꝛ, but non allocatur,foz here the Plaintiff is not to recover Land, but 
only Damages, and the Mzit was awarded good. Fenner Auftice, the Caſss 
are not like to the Caſs at Bar >fqz in the ſaid Caſes, tha certainty is 
needfull, but fo2 the taxing of the . es: but here, the certainty 

number of the Cattell is part of the title. | 1 Pit 


Mich, 


r ꝗ Vn. Ä 


LEESESCAdECI ESR. 


i 


Beale and Laylors Offley and Saltiogſton, and 
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Aich. ga & 33. Bis. In the Kings Bench. 
CCCXX. Beale and Taylors Caſe. 


Pon T vidence to a Jary, At was holden by Gawdy and Clench Juffi- 
(ies, that i Kante foz yeares be made, {andthe 
quite cg he Terme, if now the Leſloz will not dos it, the Leffee him 
bes +$. 1. 14 H. 4. 316, A Teate tm years by 
the ell ca covenants to repaire the Houſes, and aſterwaris 
mands the Leſſee to mend the Yoaſes with the Rent, who doth it accozding 
1y,and expends the Rent in the charges, &c. 0 11 R. 2. Bar, 242; The 
Leſſoz covenants, that the Leſſee ſhall repaire the Tenements they 
are ruinous, at the charge of the Lell: In debt fozthe Rent, the eile 
— matter, aud that accozving to the Covenant, he had repaired the 
ents being then ruinous with the Rent, and demanded Judgment, if 
ation, &c. and good: Fenner Juftice contrary, f03 each all have action a- 
gainft the other, if there be; not an expzeſſe-Covenant to do if. Quere, Af 
the Leſſoz covenant to diſcharge the Land leaſed; and the Lelxe of all Rents, 
Charges, iCuing out of it,Jf a Rent. c har ge be due, if the Leſee may pay it 
tut of his own Rent to the Leſſoz, ad quod non fuit reſponſum. 


Mich. 32. & 34 El. In the Kings Bench. 
cCccxxl. Offley 41d Salkingftþn, and Paynes Caf. 
Fey and Salringfton.late Eherifts cf Lab dos, hzonght an action uponthe 


lan fifty thzee pounds, in which he was condemned at the uit of one Spicer, 
abe an eſcape, the debt not ſatisfied, by reaſon whereof they were compelled 
ty pay the money ; The Defendant confeſſed all the matter, — 
pleaded, that after the Eſcaps, Spicer hab acknewledged ſatisfaction'( 
after the Eſcape) upon Recozd of the ſumm recovered, upon! which there 
ws 7 Demurrer: Owen Serjeant argned that the acknewledg ing al ſa- 
tifaction, being after the Eſcape, was not any Plea, foz when the Plaintiffs, 
Sheriffs ha ve paid the money recovered, there was no reaſon that Spicers ac- 
knowledging ſatisfaction ſhould ſtop the Sheriffs of their Remedy againft 
Payne : It was holden by the Juſtices, that the Plaintiffs in this Acion 
ought to ſhew, that they had been impleaded by him who recovered, fog they 
cannot have this Aaion beſoze they are ſued. Foz perhaps the Plaintiffs who 
fecovercy bat be contented to hold themſelves to the Defendant and to 
be ſatisfied by him; It was (aid by Glanvill Ber jcant, that by the Eſcape the 
was taſt upon the Sheriffs, and the Defendant diſcharged : And that 
it was the Caſe of Sir Gervas Clyfton, who being Sheriff td him who 
was in Execution, and in his cultaby to goe and ſee a Play, and the ſame was 
adjudged an Eſcape, and the party could not be in Execution againe : And 
then he laid, that this acknowledgement of ſatisfaction could not be any Bar 
to the Plaintiffs x. At another day the Caſe. was moved. againe. And then 
it was the clear opinion of the whole Court, that the Action was maintain» 
able, althongh that the Plaintitf ia the fir® Adion had acknowledged ſatis- 
And it hath been adjudged here in Court, in the Cafe betwirt 
Hill and Hill, that notwithſtanding ſuch adion, that the action lyeth. 
der F. N. B. 130. b. fo2 the payment after doth not take away the Action, but 
ate the damages onely, fo the Act of a third perſon ſhall not take away 
an Acion once veſted. Mich, 


Leffo3 covenants fo re- => 


pay himſelf u way of Ketainet gf ſo much out of the Kent, ;....;... 


againft Pain,becauſe that he being in Execution under theit cuſtody Ik 


Greenliff and Bakers 2 
Caſe. Caſe. 


Aﬀumpfit- 


Indicment 
upon the Sta- 
tute of 23 
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Mich. 32 & 33 Elz. In the Kings Bench. 
CCCXVII. Greenliff and Bakers Caſe. 


T** Plaintiff declared, that whereas he was bound to the Defendant in 
an.Dbligatiod of ſoꝛty pounds foz the payment ol twenty pounds, the De- 
tendant the ſecond of No. after, in confiveration that the Plaintiff at the 
71 1 ct ry ernryenAn paid the ſaid twenty pounds without ſuit at 
Law, pzomiſed to deli ver tothe Plaintiff befozp ſuch a day, an Obligation by 
ch one A. was bounden to the Defenvant'in fozty pounds, with a Letter 
of Attozny to demand the ſame of the ſaid A · and to ſue fo2 it in the name of 
the Detendant which he had not done, and in that matter the Plaintiff had 
Judgement, and thereupon the Defendant bzought a zit of Erro2; Firſt 
here is not any conſideration; foz the payment of the money is no moze then 
he ugh to doe, and which he was compellable to doe, &c. Secondly, the ſame 
no bencfit-to-the- Plaintiff, but only a matter of charge, to ſue the ſaid 
Bond againſt A, -Thicdly upon the Venire facias , the Sheriff returned 
but. twenty th:zee Jurozs. Ao to the firſt. Errez it was the opinion of 
Gawdy and Fenner-Juffices, that here is not any conflteration, foz the 
Defendant hafh not any benefit by it , and the Platatiff doth ao moze 
then he onght to doe, and the payment wes in reſpect of the Debt, and not 
of the Defendants Requeſt. And by Gawdy upon this pzomiſe, an adion 
doth not ly, foz the Plaintiff: is net to have any benefit by it, but travel. 
Fenner contrary, and that the action lycth foz that; as to the third Erroz, the 
ſame is helped by the 2 8. and the Statute of 18 Eliz. of im- 
and taſufficient r of any Sheriff : Fenner, Not only the returne 
naught, but alſo the Pannell is inſufficient. And it was moved by Tan» 
feild, that it was adjudged in this Court, Paſch. 25 Eliz, Betwixt Cook 
Huet, that where A was bounden to B in fazty pounds, B pzomiſed to A. 
if A wonld pay the mony without ſuit he would deliver him the ſaid Bond by 
which be is bound to the ſaid B., and it was holden a good conſideration, Quod 
ſuit coneuſſum per totam curiam, but that is not like tu the caſe at Bar, and it 
was holden in the ſame Plea, That if the Obligoz' pay the duty at the dar 
and place, that if igce will not deliver the Bend; Pet the Dbligoz 
hallnot have Detinne foz it. 


Mich, 32. & 33/Eiiz. In the Kings Bench. 
CCCXXII. Guilfords Caſe. 


Uilford was endicted upon the @tatute of 23. Eliz, cap. 1. foz with-dzaw 
Ting diverſs perſons, her Paſeſties Subjeas from the Religion eſtablich⸗ 

ed in England to the Roman Religion; and to pzomiſe obedience to the 
Church of Rome, and f*2 that he himſelfe was with-vzawn from the obedi 
ence of the Nueen. Coke took Exception' to the Endiament, becauſe that 
the Indictment was not found within the yeare after the offence committed, 
An the ſald Ac, there is a Pzoviſo, Chat all offences againſt the Ac, call 
and may be enquired of within the yeare and dap after the offence commutted. 
Popham Attozney Generall, Chia taſe is not within that Pzoviſo, but doth de⸗ 
pend upon other @tatutes befoze viz. 1. 5. & 13 El. touching the acknow 
ledging of her Pajelfies ſupꝛeame Government in canſes Eccletafticell, 03 
other matters tcuching the ſervice of God, oz coming to Church, oz eſtablich⸗ 
ing of true Religion within this Kealme, ſhall and may be enquired as well 
befoze the Juſtices of the Ponce, as other Juſtices ne med in the ſaid 2 
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33. Eliz., but only to offences within the Ads of 1. 5. & 13 Elz. which 


Guilfords 
caſe. 


- 


tute, within one yeare and a dap after ſuch offence committed: And he ſaid, 
thele wo2ds in the Pꝛodiſo refer only to ſuch offences containad in the ſaid 
Ac, which toucheth the ſupzemacy and cauſes Ccclefiaſticall, &c. And ſuch 
offences ought to be enquired within the peare and day; But this Jndiament 
here doth confift upon other matter, foz with-dzawing himſelfe from the obe- 
dlence of the Queen, which is an offence out of the compaſs of the laid Pzo- 


- viſo, and therefoze the enquirie of it not reſtrained nato any time, and the 


of 13 Elis: extends to Bills, W2itings, Inftruments,'&e. and not to 
the wozds (with-dzawing by wozds) which is ſupplyed by 13 Eliz. (with- 
mawing by _—_— _— —— ol Enquiry at the time, goes to 

hearing e, and ſaying of Palle, and not (repairing to the Church 
ts with-dzawing, the ſame is at large, not refrained by that Statute : 
And he laid, that this Indictment doth confift upon many effences, ſome, to 
offences within the Pꝛodiſo, and as to thoſe, the Andigment is void: Some 
to other offences, as Treaſon, the otfente of with-vzawing, the Enquiry of 
which is not reſtrained, and therefoze this Indictment ſhall and: Alſo it 
was the intent of this Statute, not to rt ſtrain this Court, but only the Jufti- 
ces of Peace, foz they are ſpecially named, Coke, and he conceived that this 
wozd, touching, &c. did not extend to any thing contained in the Statute of 


were incertaine befoze, alſo this Pꝛoviſo is in the Diſſuncive, againſt this 
93 againſt the Ads of 1. J. 03 13 Eliz. ſo as that which followes is ti be apply- 
ed fo the laſt Diſjunctive, and not to the whole ſentence, and alwayes a 
thing is named certain, and after generall things, the wozys ſubſequent thall 
bereferred to the generall words, and not to that which is certaine. Alſo, 
if (touching, &c.) doth refer to this @tatute, the ſentence would have be- 


gun with it, but here «nv with the Sapzemacy, of which nothing is ſpo- 


ken in this Statute, a refoze it ought to be referred to the Statute 
begins with it, and that is 1. Eliz. and then it hall be prepoſter6us to 


S 23 Eliz. and theſe woꝝds (Hall and may) aught to be ſo conſtrued 


) is reftricive of it ſelfe, and (may) Gall be referred to that which 
was reſtrained befoze, as the pzoceedings upon the Statute of 1 Eliz. cap. 2; 
were reftrained to the next Sheriffs, and he conceived, that this Court is as 
well retrained to Time as any other Court, foz the wozus are, as well be⸗ 
lane Juffices of the Peace, as befoze other Juſtices named in the ſaid @ta- 
tutes, and in the @tatute of 5 Eliz. This Court is eſpecially named: Wray, 
this Pꝛoviſo begins with Juſt iccs of the Peace, therefoze it doth not extend 
to offences which are Treaſen, and the meaning of this Statute of 23. Eliz. 
was to enlarge the Statutes of 1. & 5-Eliz. foz where the offence againſt the 
btatutes befoze, was to be enquired at the next ®eſions, and the other with- 
in ix moneths, now by this Statute it may be enquired at any time within 
the yeare and day, but it doth not extend to reſtrain the pzoceevings againſt 
offences of Treaſon, foz the woꝛds of the Statute are, Mhat,ſuch-offences ſhall 
be required befoze Juſtices of Peace within a year, &c. But in the next 
clauſe, that the Juſtices of Peace againſt all cffences againſt this Aa, but 
Treaſon by which it appeareth, that no offences are reſtrained to time, but 
thoſe which Juſtices of the Peace have authozity to heare, and determine, 
and that is not Tre aſon: Gawdy to the ſame purpoſe : Foz all the Pꝛoviſo 
is but one ſentence,and there the whole ſhall be referred to ſpirituall effences, 
as the not coming to Church, &c. 


n 
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Mich. 32. & 33. Eliz, In the Exchequer, Error. 
CCCXXIIL, Fillcoks and Holts ce. 


1 N an Action by Fillcoks againſt Holt, Adminiſtratoz of A. the Plaintitt 
declared, how that the Yusband of the Defendant, who dyed inteſtate, was 
endebted to the Plaintiff in ten pounds by Bill, and that the Defendant in 
conflderation,that the Plaintiff would permtt the Defendant to take Letters 
of Adminiſtration, and give to her further dap foz the payment of the ſaid 
ten pounds, pzomiſed to pay the ſaid ten pounds to the Plaintiff, at the day: 
And upon a Mit of Erroz bzought in the Exchequer, upon a Judgement in 
the Kings Bench, in that caſe , It was aligned foz Erroz, that here is not 
any conſideration, oz by the Law ſhee is to have Adminiſtration, being wife 
of the Inteſtate, and as to the giving of farther dap foz the payment of the 
ten pounds,the ſame will not make it good, foz it doth not appeare that thee 
was Adminiftratrix at the time of the pzomiſe made, and then thee is not 
chargeable, and then, &c. And ſuch was the opinion of the Court. And it 
was ſaid by Periam Juſtice, and Manwood cheife Baron: That the Biſhop 

might g2ant Letters of Adminiftration, to whom he pleaſed, if he would fas 

keit the penalty limitted by the @fatute : Alſo it was ſaid, where an Exetu⸗ 

toz 03 Abminiftratoz is charged upon his own pzomile; Judgement ſhall be 

given, de bonis proprijs, foz his pzomiſe is his own Ae. 


Mich. 33. Eliz, In the Kings Bench. 
CCCXXIV. Adams and Bafyd Caſe, 
Naben upon * Aw Action npon the Caſe was bzought, and the Plaintiff declared. That 
he Caſe, 
cenſe 


ſuch a one, his Servant,veparted his ſcrvice without cauſe 02 li 
the Defendant knowing him to be his ſervant, did retain him in his 
Service, and ſo kept him. Tanfeild, The Action dath not lye,fo2 It my @er- 
vant depart ont of my ſervice, and another voth retain him, an adion doth not 
lye at the Common Law, if he doe not pꝛocure him to leave my ſervice, and 
afterwarvs retain him, oz immediatly taketh him out of my ſervice. And this 
Action is not gzounded upon any Statute, See 11 H. 4. 176, 47 E. 3.14 
9 E. 4. 32. Gawdy, The Action lyeth, foz here is damage and wong done to 
the Plaintiff. Fenner contrary, Foz the w2ong is in the departure, and not in 
the Retainer, and upon the Statutes it is a good Plea to ſay foz the Defen- 
aant, that the party was vagꝛant at the time of the Retainer, and the (ſciens) 
doth not alter the matter, 


Mich. 32. & 23. Eliz. In the Kings Bench. 


CCCXXV. Naſh azd Mollins Caſe. 


Aſh and Uſher ſned a P2ohibition againſt Mollins, foz that the Defen- 
dant had libelled againſt them in the ſpiritnall Court, foz Tythes of 
ythes. Wood, gzowing in Barking Parke in Eſſex ; The other did ſurmiſe that 
the Lands were parcell of the poſſeſſions of the Pztoz and Covent of Cree 
Church, and that the ſaiv P2ioz and his Succeſſo2s, time out of mind, &c. 
had held the ſaid Lands diſcharged of Tythes, and held them lo, at the time 
ol the DiColution, &c, and the other part traverſed it, whereupon they * 
a 


Prohibition, 


| „ie 


Shelldons 

Caſe. 
et Ine, if the Pꝛioʒ, &c. held the Land diſcharged, tempore Diſſolutionis, 
&c. And now on the part of the Plaintiff in the Pzohibition, certain old 
perſons were pzoduced, who remembzed the time of the Pbnafteries, and 
that they did not pay any Tythes then, oz from thence: Exception was taken 
to the ſuggeſtion by Coke, That here is nothing elſe then a Pzeſcription, de 
non decimando, foz here is not ſet fozth any diſcharge, as compoſition, unity 
of poſſeſſion, pziviledge of ozder, as Templarii Hoſpititarii, &c. Fenner Ju- 
ice : Spirituall perſons may pzeſcribe in non Decimando, foz it is not any 
pzejudice to the Church: Wray, Althoagh it is ngt ſet down the ſpectall 
manner of the diſcharge, vet it is well enough, foz we onght to take it that it 
was by a lawfull meanes, as compoſition, &c. 02 otherwiſe : Foz the Sta- 
tute is, That the King ſhall hold diſcharged as the Abbot, &c. and we onght 
tu take it, that it was a lawfnll diſcharge of Tythes, tempore diſſolutionis: 
And afterwards the Jury found foz the Plaintiffs in the Pzohibition :- But 
no Svidence was given to p2ove, that the Defendant did pzoſecute in the ſpi- 
rituall Court, contrary to the Pꝛohibition. 


Mich, 32. & 33. Elin. In the Kings Bench. 
CCCXXVI. Sbelldons Caſe. 


Ohelldon, Talbot, and two other, four perſons in all, were inviced upon the 

tute of 2 3 Eliz. of Recuſancy,the woꝛds of the Indictment were, Inditmeas. 
li nec eorum uterque venerunt, to any Pariſh Church, &c. Jt was movey Fon the Sr 
by Arkinſon, That the Andiament is not good, foz ucerque doth refer unte one 45 
of them, and not where they are many, as here, and ſo is an inſenſible wozd, 
andſo upon the matter there is no offence layed to their charge. And the 
Juftices doubting of it, ved the opinions of Gzammarians, who de- 
libered their opinions, that this wozd (urerque) dothj ne any one of 
them, and in ſuch ſignification it is uſed by all Mziters: Gawdy 7 
teide, that the opinions of the Gꝛammat tans is not to be asked in this caſe ; 
But I agzee, that when un uſuall wozd in gut nth pay foz 
the true conftraction of it, then the optaton of G; is neceſſary ; 
Pat (uterque) is no un · ufuall wozdin dur Law, but hath had a reaſonable 
Expoſition heretofoze, which we ought to adhere unto, which ſee 28 H. 8. 
19 Thee bound in an Obligation: Obligamus nos & utremque noſtrum, 
and by the whole Court (ut erque) doth amount to quilibet: And ſee 16 Eliz. 
Dyer 337,338, Thee Joynt-tenants in Fee, and by Indeyture Tripartite 
tach ol them covenanteth and gꝛanteth tothe others, & eorum utrique, to 
make aſſurance, and there it was holden that the wozd (uterque) doth as 
mount to quilibet: Wray, Admit it ſhall be ſo taken in a Bond, yet tt ſhall 
not be ſo taken in an India ment: As it a man make a Leaſe foz years 
ding Rent payable at the day of Saint Martin, although there be two daxes 
unt Martin in the yeare, pet the reſervation is good, and the Rent ſhall be 
taken payable at the moſt uſuall day of Saint Martin there in the Country : 
But in an Indictment if an offence be layd to be done on Saint Martins 
tay, without chewing which in certain, it is not good: Fenner, The wozd uter- 
que is matter of ſurpluſage, and therefoze ſhall not hurt the Indictment. 
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Mich. 32. & 33. Elz. In the Kings Bench, 
CCCRXVII. Blunt and W hitacres Caſe, 


1 Erroꝛ was bzought upon a Judgement given in the commun 
Pleas in a Replevin,where the Defendant did avow as Fermo2 of the 
Panny} of F in the County of Berks, to Þaint Johns Colledge in Oxford, 
and laped a Pꝛeſcription in him and his Fer mozs to diſtraine fo all 
Amercements in the Court of the ſaid Panno2, and ſwewed that the Plain⸗ 
tiff in the Replevin was pzeſented by the Bomage , foz not repayring 
of a Youſe being a enſtomary Tenant of the ſai Pannoz, accozving to 
a paine impoſed upon him at a fozmer Court fo2 which he was amerced by 
the Steward to ten ſhillings, and was alſo pzeſented foz not ringing of his 
Swine, foz which he was amerced thaee ſhillings four pence, and foz theſe 
Amercements he diſtrained: And upon Nihil dicit Judgement was given 
foz the Avowant to have return, upon which a Wzit of Erroz was bzonght : 
And Erroz aſſigned, in that there is not any Pzeſcription layed in the A, 
vowzy, foz the Lozd to amerce the Tenants, and of common Right, he cans 
not do it, See 48 E. 3. And ſuch Amercement is extoztion, foz the Lozd 
cannot be his own Judge,and therefoze be ought to enable himſelte to diſtrain 
Erro, becanſe the Fine is layed to be aſeſed by 
dtetoard, whereas by the Law it ought to be by the @uitozs, foz they art 
ſet down,q fuir, that de had not repaired a certaine Youſe, 
but he , in facto & categorice,&c. that he had nut re pait ed, ſoꝝ that 
is matter traverſable, 4. here is nd offence,foz a Copy- holder is not bound 
to repatte by the common Law, if it be not by Pzeſcription, foz he cannaf 
upon the Land as a Termoz may if it be not allcadged a 
me: Fenner, The Ste may aſſeCe Fines foz a contempt, but nat 


n iptlan. Gawdy, The Loꝛd of a Pannoz cannot 
aCeffe Ar foz a Treſpaſſe done to himſelfe upon his own Lanta, 
but ther wiſe it ts of a.comman Treſpaſe, oz a Treſpaſſe done in the Land of 
_— the Diſtreſſe, he ought fo pzeſcribe, and the Judgement was 


© Poſe. 29 Elis. Rot. 121. In the Kings Bench. 
CCCXXVII, Page and Fawcets Caſe, 


2 a Judgement given in Lynn, where by the Ketan 
Ait appeareth.that they pꝛeſcribe to hold Plea every TWerneſday,and it ap- 

| laid Recodthat the Court was holden, 16. Feb. 26. Eliz. which 
was dies x that was not aligned foz'Erroz in the Recozd, but aſtet 
in aue en erratum pleaded, it was aſſigned at the Bar: And Almanacks 
were Howes tothe Court in pzoof of it, and it was holden clearly to be Err. 
but the doubt Was, it it ould be tryed by Jury, e by the Almanacks, and it 
was ſaid, that the Juſtices might judicially take notice of Almanacks, and be 
infozmed by them, and that was the Caſe of one Robert in the time of the 
Load Catline, and by Coke, ſo was the Caſe betwixt Galery and Bunbury, and 
afterwards the Judgement was reverſed. 
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Trin. 33 Els. In the Kings Bench. 
CCCXXIX. Veofties and Coites Caſe. 


C was found by ſpeciall Ueric, that one Avice Trivilian was Tenant foz 
the remainder to her on in tail, the Remainder over ; Tenant fog 
life, and he in the Remainder in tail, make a Laſe foz life, the Remain- 
per foz life rendzing Rent; Tenant fozlife dyeth, he in the dy 
oth, and his Don accepteth of the Rent of the Tenant foz life in 
weth, The iſſue in tail entreth, he in the Remainder foz life entreth , &c. 
And it was conceived that this acceptance of the Rent of the Leſſee foz lifs 
doth affirme alſo the Remainder : See Litt. Sect. 521. and ſuch was the opini- 
on of Gawdy and Fenner Juſtices. 


Paſc. 33. Elix. ln the Kings Bench. 


CCCXXX. The Lord Mordant amd Vaux Caſe, 


—— bzought an Action of Treſpaſs againſt George Vaut, 
and declared of a Treſpaſſe done in quodam loco, called N, parcell of 
the Pannoz of Haward:n : The Caſe was, William Load Vaux was ſeiſeb 
thereof, and thereof le dye d a Fine to the uſe of the Lozd Vaux, which now is, 
fazlife, and after his deceaſe to the uſe of Ann and Muriel of the 
Lud Vaux and their Aſignes, untill Ambroſe Vaux ſhould returne the 

rom be- 


from 

parts beyond the eas, and ſhould come to the age of twenty one 
ne, if they Chould ſo long live ; Andafter the returne of Ambroſe from 
dend the eas, and the age of twenty one years, oz death, whichſcever of the 
ſaid dayes oa times ſhould fir ſt happen, to the uſe of the ſaid Ambroſe and the 
heires of his body begotten, with diverſe Kemainders ober: Ambroſe return- 
ed, and 31. Elia befoze he came of full age (foz it is not pleaded that he was 
of full age) levyed a Fine to the aſe of George Vaux, the Defendant in taile, 
with diverſe Remainders over : Afterwarvs the Lom Vauz being Tenant 
oz life,enfeoffed the Lozd Mordant in Fee, upon whom the ſaid George Vaus 
entred fo2 a fozfeitnre,upon which Entry, the Lozd Mord, bzought the Action : 
lack. argned foz the Plaintiff Amb. Vaux had nothing inthe Lands in quefti- 
on, untill his returne from beyond the Seas, and his full age, « the eſtate doth 
not begin untill both be paſt. and he ſaid, that no uſe did rife to Ambroſe untill 
the time incurred,foz the time of the beginning is uncertain and upon a Cons 
tingent, as 1 3 Eliz, Dyer 301. 301. A makes Feoffment in Fee to the uſe of 
himſelf foz life,q alter to the uſe of B. who he intendeth to marry until the ine 
which he ſhall veget on her Wall be of the age of twenty one years, and after 
the iCue ſhall come of ſuch age, then untd the uſe of the ſaid B, during her 
Widdow-hood, the Yueband dyeth without iſſue, the wife entreth, and her 
Catry holden lawfull. But Erroz was bzought upon it; And alſo Calthrops 
aſe was cited to the ſame purpoſe, 16 Elia. Dyer, 336. This eſtate limitted to 
Ambroſe doth refer to the eſtate limitted to Muriell and Ann, and not to the 
tune, foz ever the firſt eſtate is to be reſpected, as 23. Eliz. Dyer, 371. Ve in 
the Remainder in Fee upon an eſtate foz life, yeviſeth it to his Wife, peilb- 
ing and paying during bar naturall life yearly twenty ſhillings ; and 
eth, living Tenant foz2 life, the Rent ſhall not begin untill the Remainder 
lalleth : @o as the generall wozvs refer to the beginning of the eſtate, al 
though the wozds imply that the Rent ſhall be paid pzeſently : And ſee alſo 
(ach conftrugion. 9 Eliz 261. A leaſe was made foz thirty years, and tout 
rears after the Leiſoz makes another _ by theſe words, Nos dictis, 300 
13 annis 
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fo be levyedof any Lands intaiſey in any wiſe to him that le 
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Inis finitis, dedifle & conceſſiſſe, &c. Habend. et tenend. a die conſection 


præſentium, termin prædict. finit : uſque terminum, &c, And although, prima 
lacie, the beginning of this Terme ſeems incertaine, yet the Juſtices did re, 
ſpec the fozmer eftate, and ſd the LeTee hath tho Intereſt of the Terme from 
Decd, but no eſtate untill the firſff Terme expire: Then 


the making of t ye 
Ambtoſe ace of twenty dne years levying a Fine, the gs 
As 


Hot bind the Feoffee, fe2 it enures only by way of concluſion, and fo 


1 \ttirs and 4 but ndt a ranger : And the party needs not to | 
ual hs he; quod partes, te the Firit;nihil habuerunt, fas that appeareth 
ü pon their on chewing: Wiar'tbnttary; The ſtate of Ambroſe accraes 


Tifes when any ol the ſato times toms, fir it full age, retur ne, death, fo; 
the w12ds are, And alter the rrturne of Ambroſe from beyond the Seas, any 
the age of twenty one pears; 02 death, dee. This wozd (ca) befoze (death) dic, 
joynes all, and makes the ſentence in the diſ jung ve. and he cited a caſe lately 
adjudged in the Common Pleas : A Leaſe was made to Trewpeny and hi 
Wifefoz one hundzed years, if he and his wife. oz anyrhild o2 childzen'be, 
twirt them begotten thould ſo long live, the Wife dyed without Jae, the 
Yusband held the Land, &c. re befoze (child made the 
ſentence Diſ jung ive. Gawdy Juſtice, Chat had been Law if no ſuch word 
the returne be incertain, 


had been in the Caſe, And Wat (aid, Chat alt | 
pet it iy certain enough that he h1ll rome to the age of twenty one 03 
bye: And allo this is by way of uſe, which ner ds not to depend npon any 


enigltiber ſhall veſt pzeſently upon dis returne, then it wouls be 
Whaf rematnber it ts, if it be a Remainder 
2 the life of Ann and Muriel!, oz foz years, i. e. untill Ambroſe Yall 
me of the age of fiderity one pears: Butt be it incertaine, yet the Fins 
good, foz here is a Remainder in Ambroſe, ant both are but particular + 
ſtates, and there is day ded a Ly ben nber by Fine, n Bir 
by Fines ſuch uſes,foz which ſee 5 — All 


| veth the F 

to anp his A- in polſeſion, Reverſton,” &c. which word (uſe) gots 
to contingent uſes, fo2 at the time of the making of that e, there was 
no other uſe. Fenner {wg remembzed the Cafe adjupgey, M. 30. 31; Ell. 
betwixt Johaſon and Bellamy, which ruled this Caſe:Gawdy Juftice,hore ik 
a certainty upon which the Remaiaver both depend, i. e. the death or Au- 
broſe, but the Caſe had been the moze dountkull, it no certainty at all had 
been inthe Cale: Atkinſon contrary; Yere the Lozd Vaux is Tenant" 
life, the Remainder to George in tail, now when the Lozd Vaux lebpes a 
Fine, this is a fozſeiture, and then the Entry of George is lawfali : It hath 
been abjeced on the other ſide, that his Remainder was future and contingent, 
and not veſted, therefoze nothing paſſed to George by Ambroſe. The ans 
are ſquouſque Ambroſe ſhall teturne.) This woꝛd (quouſque) is a 0 
Limitation, and not of condition, and then the Remainder may well rife 
when the Limitation hapneth. It hath becn ſaid, that this Remainder is con- 
tingent, and then inder which is to veſt upon a contingencp, cannot 
be gꝛanted oz fozfeited befoze that the contingent hapneth - And he citevthe 
Caſe of 14 Eliz, 344. Dyer. A F ine is levyedto A to the nſe of B foz life, the 
Remainder to E in tail, the Remainder to B in Fee, Pꝛoviſd That if Bhall 


moet of his body, ka: then after ſuch iNne,+ 500 1|.patd fo &c. wo 
of 


— 1 9 4 ſuch iſſue, the uf ov the ſaid — the 
the laid B. and the laid ſix moneths expired, hal be to the ſaid B an 

of his body: And it was holdon, that beloꝛe the ſatd contingent 15 
nof any effate'tail,foz there it was incerfain if the ſaid contingent would 
pen, but in our caſe, the contingents oz ſome of them will happen, oz run 

by effluxion of time, and that makes the Kemainder certain in Ambroſe: = 


ng upon the 


a = a 6 A 
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Thomas a Wards 244 N 


jundi ve appeareth by the ſubſequent wozds (which of the ſaid dapes 03 
times ſhall firſt happen) And then the return of Ambroſe (foz that firſt hap- 
ned) veſts the Remainder in him, and therefeze the Plaintiff onght to be 


barred. Buckley contrary: The cate of the Daughters voth depend upon a 
Copulative, i. e. the returne of Ambroſe and his full age, and both is but one 
Limitation; it ia clear, that the firſt Limitation is upon a contingent, and 
the Remainder cannot veſt antill both are perfozmed, and .as. to that which 
hath been laid, that here is a certain-Limitation,i. e. the returne of Ambroſe, 
18 Ela. the Caſe was, Lands were given to Husband and Wife, the Re- 
mainder to (uch of them as ſhould ſurvive the other,foz years, the Yusband 
wakes a Leaſe foz years and dycth, it was holden, that although the Limita- 
tion was upon a Lertaine eſtate, vet becauſe it is not known in which of the 
parties the eſtate ſecondly limited M111 begin, the Leaſe is void; @o here it 
is not certainly appointed when the eſt ite limited to Ambroſe ſh.ll begin, up» 
onthereturn, fnil age, oz death af Ambroſe, and he ſain, that here are but 
two times of Limitation, firſt returne and full age, ſecond death, returne 
aud full age determines the eſtate of the Danghters, and alſo the death, it it 
tall firſt happen, and if theſe thaee times ſhall be. conſtrued in the Dil 
jundive, the lame would overthrow the eſt ite of the Daughters, which is an 
+ jar determinable, upon the death of themſelves oz Ambroſe, the 


ds of the Limitation dothj not diſtinguiſh es diſ one it,but reſpects the 
eſtate pzecedent. And by Clench Aufttce, It the uſe limited to Ambroſe, 
gend only upon the Linitation of his death, the ſame ſhanly be bold, 
then be ſhould nat be in eſſe to take, but the other Inffices were of a con- 
| and that the uſe is goon, 7 H. 4. Gawdy, Aithough that here - 
cher things, yet but two times, foz the wozds are not -(D2) at ſuch of the 
2 as (hall fir ſt happen, foz that would alter the tale: but 
here thele wozds ought to be tntenved as if they were ſpoken befoze in the Lt» 
mitatton of the eſtate to the Daughters, and cannot divide thefdzmer Limt- 
and de ſaid, that if by reaſon, that the Limitation upon the death, 

is Nrtaine, it hall veſt in Ambroſe pzeſentty, then if after the 
Limitation ſhall fall, then his Remataver which veſted in him upon the ald 
cectaine Limitation ſhould be deve ſted, and ſhould now accrneto him upon 
— Limitation , which chould be abſurde and inconventent, c. If 
med. 5 n 


Trin. 32. Eliz, In the Kings 


CCCXXXI. Thomas and Wards Caſe, 


[2 Ejectione firmz, by Thomas againſt Ward, npon a Leaſe made fo him Eectione rms; 
of the Þannoz of Midleton Cheney by one Chambers, the Defeavant plead» 
Ur that long time befoze the LeCCoz of the Plaiatif# had any thing, the 180. 
thap of Rocheſter was ſeiſed, and leaſed the ſame to the Defendant: the 
Plaintiff by Replication ſaid, that the ſatd Leaſe was upon condition, v2. 
De Letter by the Indenture of the ſaid Leaſe, did covenant that de would 
put out, o diſturbe any of the Tenants inhabiting within the ſaid Pan» 
na} ont of their Tenancies, doing their duties accozding to the cuſtome ot 
the ſaid Manno; and ſhewed, that the Defendant had put out one Ann 
Green a Tenant dwelling there upon a Tenement parcel of the laid anno, 
late in the poſCeſſion and occupation of the ſaid Ann, and that the Biſhop had 
*re-entred foz the condition ſo. bzxcken, and made a Leaſe to the Leſſoz of the 
Fhintif, upon which Replication, the Defendant bath demurred in Law 7 
Tanfeild, 


_— 


nn 


'$ Thomas and Greens 
Caſe. 


Fanfeild argued foz the Defenvant, that the Biſhop had not cauſe to re-enter, 
fo2 there is not any condition in the Caſe, but oaly a Covenant, foz it comes 
in only on the part of the Leſſce,and they are wozvs of Covenant only, where, 
as every condition ought to be the wozds of the Leſoz, and the Biſhop hath 
ſufficient remedy by Action of Covenant: But if the wo2ds had been indiffe, 
rent and abſolute without depending on the Leſſoz oz Leſſee, then it had been 
otherwiſe, as; E. 6, Dyer, 65. Non licebit, to the Lefſee,are, concedere, 
vel yendere ſtatum vel terminum, without the Licence of the Leſſoz, under 
paine of fozfeiture, the ſame is a good condition, but here it is meerly a Co- 
venant, and it cannot be both: Haughton. Although the wozds ſound in 
Covenant, and be the wozvs of the Leſſee, yet the Leaſe being made by In- 
venture, the ſame is the Deed of both, and every wozd in it is ſpoken by both 
parties, and although that he may have an Action of Covenant, yet 
nat thereby overthzow the Leaſe, as by Entry, by condition bzoken, 
by the wo ds it ſeems the meaning of the Indenture was, 
be defeated, foz ſo are the wozys, 


venants, that although the Rent be not de- 
manded, that the (a ſhould be utterly ertinc, void, and of no effec, 
and 24 Eliz. there was a caſe betwixt Hill and Lockham, where by the 3 
ture of Leaſe, the Leſſee Covenanted to gzind alk his Tozn at the 


bitrament of ſuch a one that then, &c. the ſame is a good condition, 


they are the wozds of the Obligee, and the Dee of the 
is a good condition. And ſuch was the of W 
Fenner diy not contradic it: M herefoze Tanfeild ſaid 


condition, vet here is not any bzeach of it ſufficiently ſet foꝛth, fo: the beach 
is alligned becanſe he had put out a woman, unam tenentem, & inhabican- 
tem, out of certain Lanvs parcell of the ſaid Pannoz, late in the poſſeſſion 
and occupation of the ſaid woman, and that might be, that thee was but Te / 
nant at Will, and the Covenant doth refer only to Copy-holders : And it 
may be alſo, that che had diCeiſed one of the Tenants of the Pannoz, in which 
caſe, the putting out of ſuch a Tenant being in by wzong, is no bzeach of the 
condition. Alſo it is not averred in facto, that Ann was Tenant of any part 
of the Pannoz : Allo the Replication is, That the ſaiv Defenvant had ouſt 
ed the ſaid Ann, where ſhe had done her duty, fecit debitum ſuum, befoze the 
Dufter, and that might be, that ſhe had done her duty once, but not after, 
and therefoze he ought to have ſatd, that ſhe had done her duty alwayes, befoze 
her putting out, and this wozd (duly) being ſingle, is too generall, foz it» 
may be under food of curteſie, whers the wozvs in the Indenture are (Doing 
their duty accozding to the cuſtome of the Pannsz.) And alſo it might be, 
that Ann Green was Tenant and Anhabitant, but was not put out of the 
Land which was parcell of the Pannoz. And Wray ſaid, that theſe Excep⸗ 


trons were incurable: And therefoze Judgement was given againſt the 
Plaintiff. < 


Mich, 


—<ctarvy and T homas 1 — Ken eng — 
C ae. Caſe. Cale. 


— —.. —=— IO 
B ˙ ˙öÄ¾ʃZI 


——— 


Mich. 31, & 32 El-. Rot. 414. in the Kings Bench. 
CCC XXIII. Harvy ad Thomas Caſe; 


—— 


fe, the Yugband alone makes a Leaſe by wozy fozyears : he Leaſer, 
sband and Wife levy a Fine, and after the Wife and Yusband both 
r clearly by the whole Court, that the Corwſse ſhould a⸗ 
void e. 


Trin. 33. El. Rot. 314+ In the Kings Bench. 
CCCxxxII. Sly and Mordants Cafe. 


gun Acion upon the Caſe the Plaintiff declared, that whereas he was 
Fon of certain Lands, the Defendant had topped a Water-courſe, by 
which his Land was dzowned, and found foz the Plaintiff, It was moved 
in arre@of Judgement, that it appeareth upon the Plaintiffs Ir 
that the hath the ——— enngy be EN I , 
— fame was not allowed, and therefoze the Plaintiff had Audge⸗ 


rA was, Yusband and Wife ſeiſed of Lands in the Right of 
Wi 
the Yu 


ſrin: 33. Eis. In the Kings Bench. 
CCCXXXIV, Keuſam an Redings £:/6; 
he Caſe was, That the Queen by her Letters Patents gzanted the ſals of 


Tae Brokiey ring in W. ann all the Langs Paſtures, Woods, 
Under-woods, and Yereditaments, parcell oz appertaining to the ſaid ſcire 
exceptis omnibus groſſis arboribus, boſcis & maremio, and further in the ſaid 
Letters Patens there was a Pzoviſo, that the Leſſee ſhould have ſufficient - 
Youſe-boot, and Yevge-boot, &c. And if, notwithſtanding the ſaid Extep⸗ 
tian the Leſſee ſhould have the Under / woods, was the queſtion : And it was 
argued; that the Lefce ſhould have ſubbois, i, e. Under-woods, fo2 that is 
gzanted by er pacſfe w-20s, and the exception extends only groſſis arboribus, 
ſo; this wozy (groſlis) in the exception extends to all that which followes : 
Guady Juffice, If it were in the Caſe of a common perſon, its clear, that 
on matter the :Under-woods are not excepted, 7 E. 6, 
Leaſe of a Manno except Timber and gaeat Woods, the 
weeds Hall paſſe. Fenner Juſtice, The P2oviſo, that the LeCee 
Youle-boot, ſhewes the Queens intent, that the Under-woods 
pale. Wray, If this wozd (bois) in the exception ſhonld not extend 
Ander woods ft chould be vain and ſignifie nothing, which ſhould be 

the Caſe of the Qneen. 


- CCCXXXV. Ti. 23 Elix. In the Kings Bench. 


Granrs of the 
King, 


„79. K 


Ian Inton upon the Caſe the Plaintiff declared of Trover and ot a Bag Trover and 
of mony, and the conver ſton of it, Che Defendant pleaded, that the bag of Converge. 
mony was delivered to him as a pawne to keep vntill A and B were agzeev, 
which of them Chonld habe it, and pleaded further, that A and B were not yet 
Weed, who of them ſhould have it, foz which cauſe he kept it abſque hos, that 


” 
— 


— . 


2.48 erb f The biſhop of Lincolne and Dethick, King of Armes 
5 Cowpers Caſe. ; Caſe, 


— — — 


he converted it to his own uſe, upon which the Plaintiff div demur in Law 
| It was moved that the Converſion is never traverſable. Wray, Generally 
Converſion is not traberſable, but upon ſach ſpectall matter as is here: 9, 
if A lend money to B, and B delivereth a thing of the value to A in patone, 
now the Conve istraverſable, ſee the ſame tale, 4 E. 6. Br. Action upon 
the Caſe, 113. ſo here. Fenner agzeed with Wray. 


Ach. 33, Ei. In the Kings Bench, 


cCccxxxvl The Biſbop of Lincolne ad Coupers Caſe 
Prohibition, 5 ith of Lipailine ſued a 1 20bibition againſt Cowper, who had li 
* Te DARK hin i the —— out of-the Par 
e. nos, of D; Andthe Biſhap vip ſuggeft, that he and all his Pzedecelſozs ha 

0 8 the ſaty Mannoꝛ, and that as long as it was in their poſſeſſions, 


3 difcharged cf Tithes, and chewed, that in the time of E. 6. the ſaid 
o as conveyed"to the Duke of Somerſer in Fee, andafterwards was 
c-gaanfen to the Biſhop and his Dacceſſo2s ; It was moved, That the Pye 
cription Was not good, becanſe de non decimando : And admit that the Þ!e- 
ton be ——äF—ͤñ — — — 
and although that the - be re-aCured. Biſhop af Lincolne, 

tion is not Homage Anceſtreibif 


it be once ina 


Sc. Dee! this Cale, C. 11. part of yis Ne posts in the Caſe of Pridle and 
33. Hi. In the Kings Bench. 

Deere 5 N TY 2 0 N 

- +=" a GCCKXXVEL. Dethick, King of Armes Caſe. 
2 WORN 77; 54-444 IN P 


Indidment. Waun 


Patents of the Queen which he ſhewed, cheif and 7 King of Armes, 
and it was gzanted by the laid Letters Patents, that he ſhould be called Car- 
that name is not in the Indictment, and demanded Judgement: 
Attoꝛney by Replication ſaid, That. by the Law of Armes and 
every one who is made'King of Armes befoze he receives his Dig 
— 6 aht to be — bet wirt two — of Armes, by the — — 
rle Parſhall of En, oz his Deputy, and befoze him are to gie 
Dette e meth treof the one is to beare his Patent, another a Colat 
of Elles, the third a Cazonet of Bzaſſe double guilt, fourthly a Cup of Wine 
and his Patent ſhall be read befoze the Carle Þarſhall ; And afterwarys his 
Cozonet ſhall be ſet tiqon his Yead, 4 the Collar of Elles about his neck, f fl, 
terwards the Wine poured upon his Head: And that the Defendant had not 


received theſe Cerimonies, ſoꝛ which cauſe he is not King of Armes,noz 1 
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32. Elia. Rot, 318. Io the Kings Bench, 


CCCXXXVIIY. Strait and Braggs Caſt; 
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— 
— 


Paſc, 


i . . 
1 


1 i fe 


1 SSS 85 — LES seren FW” AACR  J ATA ITT TT. 


* 


— gi 


1 _ A, - 5 » Wal 


Covenant. 


ere wood and Nonnes 
Caſe. » 8 


CRIES ta pa At, 
their commandment tock 


Niere. 


7205 fl Erie 86 . 10 9 


42, 3% 
mou) 31507 
ACER . Ta 719 


44" 1 4 
295 4 
be 117 1. mech 


A 2. ar 


i over to 
carryed — 
aent and 
acer 


Lelloz 02 * 


—— — ORCS 


| That 

2d a Fine of part ot the Land to RS 
jon ITS atto med, and that the ſaid RS after! 

he tanie . Pl ziatitf cz veers, the Re 
and dyed, and that the Delendant had felled and 
thong, twenty lands. of TW ogd without the 
es, foz which the Plaintiff as 
pleaded,That after the Leaſe 
cyt nowne and carryed as 


loads of N cod upon Withons fo2 his 
mur in law. Godfrey, The Plea is 
that firfficient dA ood was nat leit upen 
there be not, pet the Defendant can 
F eTraincd himſelfe by the Covenant: 
fo; is, That the Lefſce ſhall have (niftcient 
es at Wirbons, but in his ſatisfatrion he 
As rd of vA vod fo? to ſpend at Withons, noz doth 
ſete, fox vtherwiſe he hath not cauſe tc take, dc 
at the Leite ſhould have ſufficiont TW oop when he 
ſe Defenvant;” He weul d not ſyca k to the gy” in 


< the 
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Shere wood and Nonges 
1 Caſe. 


War, but he contei bed, that the Declaration was not good, faz here no beach 
of covenant is aligned, fo2 the Covenant is in the Diſjungive, ſcil. Chat 
the Defendant ſhould not take Wood. without the aent andaCignment of 
thoLefſo2 v2 his Alſignes , And the Plaintiff chargeth the Defendant with 
cutting of Wood without the aſſent oz alignment of the 
mage then we ought, foz if he dip it 

only, it is ſuffifient;”” but ir 


then 

cited the caſe lately ruled in the ——— 
he cited the cale p ruled in the common | and Un- 
derwood concerning Crucifeild Grange, A teaſed unto'B certaine to; 
years, Bleaſed part of the ſame to C foz ten years. A gzants a 
vat of the Lands, in tenura & occuparione B, Jt was reſolved, That 
Rent, fo although 


Lands. leaſed to C ſhould not be charged with that 
and” both 


us in tenura B, det it was not in his 
cane inthe copulatve 


o 
1 


venant in it ſelfe doth not reſtraint the Leffee | 
part of the Lands demiſe d goz abzidgeth the power which the Law giveth 


ter, th 


the 


mon 

this « cs covenant being int | , 
ag H. 8. 19. The Lefſo; covenants, That the Leſe# hill have ſaTicient 
Hedge boat by alignment of the Bayly, It is holden by Bald win anvy'Shielley, 
That the Leſſee may take it without aſſignment, becauſe there are noe Re- 
gative wozds, & non aliter, Go 8 E. 3. 10. A Rent or ten pounds was 'g2an- 
ted to Bus vand and Wife, and if the Yugband oberlive dis Wife that he 
ſhall have three pounds Rent, and if the Wife do'overlive the Yusbany, 
hee hall have fo2ty Chilling: , there it was helden that the Rent of ten 
pounds continued, not reſtrained by the ſeverance of any of them: And al- 
though paradventure it appeareth here, that the meaning of the” porties was, 
Th-t the Lefec ſhould not cut down any Wood but in the Dole, vet ſw as 
much as ſuch meaning doth not ſtand with the Law, it hall be rejeaed,” as it 
was holden to one in the caſe betwirt Benet and French, whers- a man ſeiſed 
of diverſe lands, deviſed parcel of it called Gage: to the ereaing of a Schoole, 
and another parcell unto B in Fee, and all his other Lanvs unto one French 


in Fee, The deviſe of Gages was holden void, becauſe too generall, fog no 


perſon is named; and it was further holden, that it paſſed by the generall ve- 


viſe to French, and yet that was not the meaning of the*Deviſoz : Aus the 


Plaintiff is not ACignce but of parcell of the Reverſion, fo2 if the Reverſion 


u gzanted to him foz pears, and ſuch Ms a Action of = 
* Ak 2 #1 


. rr — 


Tenith — — 
Caſe. 


: nant, foz a covenant ts a thing in Action, and annexed to the Reverſion, f, 


- hbro, the Sen. is to beare the loſle, foz by a lawfnlt tender the 


Appin, 


29. Maij, 29 Elia. Ve was endebted unto the Plaintiff in the ſaid ſum, 


that if the Moverſton voth not continue in its firft courſe as it was at the 
time of the creation df the covetiant, but be-altred oz vide, the covenn 

is deſtroped, and therefozc/itiwas yolven, 32 H. 8. Betmitt W 
Watringer, "whore à Lenſe n dears was. made af que- hundzed Acres = 
ats, ronvzing ten pound Rent, and — ee, 

— —— — 
+ Rent was deſtroyrd. o in vu caſe here, the Gzantee 
- offate, a Terme fo years; and ſo is not an Aſſignee intended, 
. — and Browne iu the court ut Mars: — 


'the the 
fook the money, It was holden, that the ſame was not a ſufficient 
. foz the TU ife is not Aſſgnee.-foz hee hath an Intercf but fo2 


ſhall be deveſted out of him, and therefoze the tender onght tu he made tu him 
and uct to the Wife. Alſo as the caſe is here, he is no Aſſignee Foz although 
Charles Grice and his Wife hath the Re ver lion, to them and the Þeires of 
the dody of Charles, and levy a Fine without Pzoclamnations, nothing 
but his owne eſtate, and then the Conuſce hath not any eſtate, but 
life of Charles, awd then when a man is ſeiſed to him and his Heirs during 
the life of another, he hath avt ſuch an eſtate as he can deviſe by the Statute, 
CEP CO ESRIEERENES AR err 


Trin. 33 Hin. In the Kings Beach- 
CCCXKL. Smith and Hitchcocks cet. 


Jo an Action upon the caſe, the Plaintiff declared, that 2 Tele 

was emdebted'unto him, 19 Maij 30 Eliz, The Defenbant in coul, 
deration that the Plaintiff would fozbear to ſue him umill ſuch a Hor 
- pzomtiſed at the ſatd day to pay the debt: The Defendant pleaded, how 


aſfurance of which, afterwards he acknowledged a Statute to the 
upon which he had execution, and had levyed the money. abſque hoc, that he 
was envebted to the Plaintiff, antea, vel poſt, the ſaid day, abquo modo, upon 
| which the Plaintiff did demur. Jt was argued that the Traverſe was not 
good, foz the conſideration in ATumpſit is net traverſable, becauſe it is 
but conveyance, and amount to the generall Ilſue, as in debt upon the ſale of 
A Yoaſe, it is no Plea foz the Defenvant to ſay, tyat no ſach Pozſe was lol 
to him. Partridge, If-the--conveyance be the g:oundof the ſuit it is traver- 
lable, an Action upon the caſe againſt an Veftler,it is a good Plea that he is 
not an Moſtler, 2 H. 4. 7. der 26 H. 8. Br. Traverſe, 341. In an Adion 
upon the caſe, the Plaintif declared, that whereas the Deferdant, habuit ex 
deliberatione, of the Plaintiff certain goods, the ſaid Defendant in conſidera 
tion of tenſhillings, Aſſumpſit & eidem querenti p1omifit falvo Culſtodire, 
c. Non habuit ex deliberatione, is a good Plea. Godfrey, The Defendant 
doth not anſwer the point of out Action, which is the ACampſit, 1 only by 
wp of Argument, 11 E. 4. 4. In Lreſpaſs upon the @tatute. of 5 R. 2. 
by the Paſter ofa Colledge and his ccnfrcers, the Defendant doth oy 
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191 Leaſe made by a Pzeveceſſaz of the Plaintiff, and his Confreers 


their ZDeed under their common Seal, the Plaintiff, Replicando ſaith, 
at the time SA the Leaſe, there was no ; 
no Wea, oz 


, the Demiſe is traverſable, foz the Arbitrament, 

nd gzound of the Aion : At another day it was — 
wdy, mutata opinione ſaid. that conſideration Erecutozy,is ble: 
as where one in conſideration, that ge may marry my Daughter. oz of ſervice 


Trim. 33 Ez, Ta the Coutt of Wards. 
CCCXLI. Eſtons caſe. 


r 
a r 
husband vyeth ; And afterwards the Wife dyeth : Owen 


6 . 


| NQueen ſhould not 1 Mardchip of the 2 
un Tenant by the Curteſle, the Queen ſhould not have Primer ſeiſin of if 
after his veceaſe ; Wray, At the Fathet. be ſeiſed of U. age, 
Lands holden iu Kaights ſervice, and 
Tenuit vy the Curteſie, the King 


„and Won, and the Father dyeth ſeiſed.of Lands holden in 

the Gzaudfather dyeth ſeiſed of Lands in Knights ſervice, 

the Lands in Socage ſhall not be in ward: Anderton held ſtrongip, That 

ä ſheuld habe Primer ſeiſin of the Lands of the Pother: Wray cons 
ere. | 


Trin. 33. Eliz, In the Court of Wards. 
CCCXLII. Elis Hartops ce. 


Eb Hartop was ſeiſed of diverſe Lands, whereof part was holden ofthe 
Ding in Knights ſcrvice, and de viſed two parts thereof to W Denham and 
dis Heires,to the uſe of I his 12cther, and his wife, and afterwarvs to the uſe . 
the ſaid: T and his Yeirs mais; T dyedin the life of the Devils and af 
tr wards 


an. — — 


254 


Aſſize. 


— — 


Welton a Garinons 
3 Cale. 


terwards a Bon is bozne Firſt it wis agzeed that a Deviſe might be to the 


nt 


viſce 
ode bi 


W 

> own caſe, And by Anderſon, a man veviſeth Lands to the uſe of one, 
which uſe by pollibility is good, and by poſſibility not good ; If afterwar 
Cettuy que uſe tannat take, the De viſee ſhall be to the uſe of the De vildz ang 
his Years. f | 


Trin. 33. Eig. In the Kings Bench. 
CCCLXIII, Weſton and Garmoas cet. 


Sſide was bzought of a Kent of fifty pounds per annum, and the 17 
ARR plaint to be dilCeiſed of his Free-holdin H E, and H W: 
And ſhewed, that John Vaughan and Amy his Wife, who befoze w.s the wife 
of one Weſton, and Pather of ir Henry Weſton, the Plaintiff in the Aſſize 
was ſeiſed of the laid Pannozs of H W, and H E, tying in Barton and 
in Fee. And 18 Eliz. A Fine was levyed betwirt Robert | 

iles Whitney complainants, and the ſaid John Vaughan and Amy | 
and Francis their on De foztean ts of the ſaid two Wannozs, inter. alia per 
nomen, of the Bannozs of H E, and H W, and of fifty Meſſuages, thzet hun 
dꝛed Acres of Lands, two hundzed Acres of Meadow, cum pectinencijs, in the 
ſaid Cowues, by which Fine the laid Defozciants, did acknowlcdge the right 
of the laid P3nnozs and Tenements, ta be the Right of the Compl. inants, 
come ceo, &c. with wwranty, of the ſatv Ynsbany and Wife, fo; which the 
Complain ints did render a Rent of fifty pcun»>s, per annum, with clauſe of 
diſtreſte, in dictis Manerijs, to the ſaid John and Amy, and the Heirs of Amp, 
and alſa rendzed the Tenements afozeſaiv, with the Appurtenantes to the 
ſaid John and Amy foz their lives, the Remainder to the ſaid Francis their 
Son in tail, the Remainder to the ſaid Amy and her Heirs; and that John 
and Amy dyed, by fozce whereof the ſaid Rent diſcendeth to the ſaid Plaintif, 
as Don and Vetre of the ſaid Amy, and that the ſaid Francis entred into the 
ſaid P innoꝛs as in his Remainder, and was ſeiſed in t. il, and was ſeiſed of 
the laid Rent by the Hands of the ſaid Francis, and afterwards thereof did en 
f:off the ſaid Garmons the Defendant, &c. The Tenant pleaded, {That the 
Plaintiff was never ſeiſed ſo as he could bs diſſciſed, and if, &c. Nul cor, nul 
diſſeiſin, which was found fa2 the Plaintiff who had Jud zement and Exetu⸗ 
tion, upcn which the Tenant bzought a Wit of Erroz : Stephens aCigned 
Erroz, Firſt, the Fine is levycd of two Daanozs, inter alia, ſo as to other 
Lands piſſed by the Fine beſides the Pannozs, and ſo the Rent is gza 
ted out of the ſaid Lands and Pannozs, and no other Lands which paſſed by 
the Fine, and then upon the Plaintiffs own ſhewing it appeares, that all the 
Tenaats of the Lands charged with the Rent in demand, are not named in 
the Aſſize : Secondly, Erroz : This Ren! is gzanted only out of the Titate 


taile, foz Amy hath Fee in both as well the Rent as the Land, and then = 
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oder tween a act 


not be intended that the Conuſo2 had ey {49.3 ants 00 that the dent fs 
hog at tf ther Aantwthen tho 22 I 
| | 


the 


8 eſtas and G ond 
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2 
\Faſe. 7 s 
the eſtate fail is determined, the Rent | is alſo determined, and he hath not a- 1 
verted the life ol the Tenant in tati, oa any of pe — 
— — — Rent is gon, and then hy he 
any cauſe, ze 
Nv that it 9 at SR Bn ane ho ge 2 


Tenant in tail hath enfeoffed the Tenant of the 
isdiſcentinued, And although the Tenant in tail be dead | 
—— remnine until Recoveryof the Lt 7 e the Re- 
Fenner Juſt ice was cf opinion, Chat Pet nomen ſhould go unto 
you pv ter . e 

2s ſeiſed of twenty attes of Land; and therrot 
—— nomen” of Green, wreade, the ſame ſhall not hiive re- 


; ot 


ere e but onely to the twenty acres: And the averment - 


it —— not, foz the E tate / tail is diſtontinuey, 


inter alia, as tothe tins Pe 


Plaintiffs ther?” 

the Tall fo2 the can(o afozeſaid. ? —— 
toall,: which ſee by the Fine, which 
the Fine, then the ſao two Mannes. And as to 
Chere needed no averment.' G As to the tk 
—— vu to ſay, 


— lograntevont oft. Fee 
the great cale of Fines, it , rin 


not to lay, That —— — fozif 
lelled, it is uri — Bie in 


ſur Conuſans de d toit come teo. & c- ſu a It 

allo obe jeor d. — . SITES 
tothe Husband and Wife, and to the Veircs b Wife; and the Yand is 
rendzed to the Hus band and Wife foz their lives, the Remainder to Frantis 


in Tail, the Remainder to the Wife and her Yetres : And theſe matters 
canriot C-and together in a Fino, but the one will confound the other: But az 
tothit; it was ſatd, that the Law ſh ill Marſh Al th-ſe two renders, fo as 
th ui ſtand ;--And it is not like unto a Reatfervice, foja Ge 
an 


Uueth out of the whole Eftate : And therefoze if a Remainder 
kate foz life Eſcheats, the Seigaiozy is gone even during the life of the Te⸗ 
nant foz life; witch ſee, 3 H. 6. 1. contrary df a Rent-charge : Foz if the 
— ofa Rent in Fee purchaſeth the remainder of the Land ont of which 


Ats depending out of an Eſtate fo2 life, he all have the Rent during the 


life of the Tenant foz lite. And of that opinion were all the thzee Juſtices; 
lu the Conuſazs took by ſeverall Aas, and the Eſtate is charged, foz it:come 
th under the Gꝛant. Fenner Juffice, There is a difference. betwixt a Rent 
and a Rent-charge,' 03 Common, foz that ſhall charge onely the 
but a Rent-charge ſhall charge the whole Estate: And there» 
kye it he wha hath a Kent-ſervice releaſcth to him in the Remainder upon an 
ail, 02 fog life, the Lent is ertind ; which Gawdy denied: And 
this Caſe was put, The DiCeiſee dothrecleaſz to the Leſſee ſos yeares 

02, nihil operatur : But if the Diſeiſoz and Dilleiſee jayn in a Res, 
leaſe toluch Ledge the ſanie is good, foz firſt it {Gall matt ak-the n 

idle ilos, and then cf the Didciſes, &., ' | 
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Manning and Andrewes 257 
1 Caſe. ; f 
und after the deteaſe of the ſame Yeire, to the uſe of the next heir, of the 
hctre lawfully begotten, and foz default of ſuch iCue, to the uſs of the 
the body of the ſai William and Joan lawfully. begotten, . 
63 1ives of every ſuch helre, aj heirs, and foz nefanit of 
of the heirs of the body of the laid William, and fog 
heirs of William: And further he willed, That if 
ſet, alien, lay to moztgage, the right; t 
them ſhall have in oz out of the ſame Lands. a 
any Recovery to be had agaiaft them, xc. 
02 their heirs, oz any of | 
the uſe limited ta ſuch heire 
= $ And that 1 Feokfees 
ir apparant Dffender as tha 
2 5 — hay iſſue by the ſaid Joan 
dyed, and afterwards. 31 H. 8. Joan dyed, Katt 
fred, and had Ju? Francis and Percival: Thomas by N 
gult, 4. Eliz. Bargained and ſold to Andrewes, and 
warranty : And afterwards, 6 Eliz. Francis levpedia F 
ewes, Sur conuſans de droit come ceo; And fu ver by 
ltaledto him with warranty, at the mt of which Fine lem 
heireapparant to the ſaid Francis, Francis after han iu a 


from the yolle ion ſhe 
=, As it Feolfces te 


wards to the heire of the body of the ſame heire fox life. &c. Geofry Jaftice 
was of opinion, That here is in cffect an eſtate tayle, fog the eſtates limi- 
tate virecedto goe tn courſe of an eſtate tail, foz he wills, That every 
helre of the bevy of his Son wall have the Land, and the ſpeciall wozns ſhall 
nut make ancther eſtate ta paſſe, but that which the Law wills, As4f Lands 
be given to one fc2 life, the Remainder after his death to the Ur irt of his bo⸗ 
| dylawfally begotton, notwithſtanving that the wonds of the lim | 
twoſeverall eſtates, yrt becauſe th Law ſo wills, it is but one eſtate : Gaw- 
Juttite ſaid, That every iCue begotten betwixt William and Joan, Qhould 
have an eftate foz life ſucceNive, and a Remainder in tail expectant as right 
lire of the body of William, and this eſtate tail Mall not be executed in 
len by reaſon of the meſne, Kemaiader foz life limites to the heir of the 
dy of William and Joan, and although that theſe meine Remainders are 
upon a contingent, and not in eſſe, yet uy regard ſhall be had to 
| * 


Manning awd Andrewes 
Caſe. — ES 
execution ofthe eſtates foz life, and in tail in poſſeCian : 
| eaves ite, the Kemaenrta thigh lr of Bin 


py ur debating 


Ot of B, yet in 


weT —_ 


ut, 7 g ts, fo at ot {nth ve 
nh doen + mow Wife hat 
md ts ons fep ite, amd then to hi be 
| oz life, taz life, 


u be Uihited by 


of 


Taste veſted, Ming 
ſhall not be "i 
deveſted, . 


a 


5 


by the offence of his Father, and the uſe was limited fo him 
of Richard, and then the ſaiv eſtate is not ſabjec to the 


eftate'whith Francis 
han he Fore 
ted to a perſon certain, and thereupon veſted in the 4 


F ERS AY ents . ²˙ A Ä ! ̃ Vw i a es 
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Entry of the Feoffees, but here by the Fine and Non-claim, the Feoffees 
art bound, and their Entry taken away, and ſo no uſe can accrue to Perci- 
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Manning and Andrewes 
1 Caſe. 


258 


the he Focffees to maintain that aſe, and to render it at coꝛding to the the limitati⸗ 
on, and in our caſe, theſe uſes not in eſſe at the time of the making or the 
Statute of 27. H. g. could not be executed by the ſaid Statute, but now at 
the appointed time by the limitation ſhall be raiſed and revived by the 


ral Hart by ſuch Entry. Southcote Juſtice was of opinion, mugs 
fees cannot enfer at all, becauſe that by the Statute of 27, H.8. nothing 

left in them at the time of the making of the Statute, which ates her 
of every perſon, &c. other than the Feoffees, ſo as no right is ſaved 


the Right which the Feoffec® had by the Feoffment to the uſe is utteriy gate 
But Percival Hart may well enter, foz he is not bound to the five years 
after the Fine levied, foz he had not right at the time of the Fine leviev, 
bat his right came by the Fine, Wray chief Juſtice. The Feoffees are 
not to enter faz the Statute of 27 H.8. hath two bzanches, 1. gives the poſ- 
leſſioa to Ceſtuy que uſe, in ſuch manner as he hath in the uſe. 2. takes a⸗ 

all the right aut of the Feoffees, and gives it to Cefty que uſe, ſo as no- 

hg at all remains in the Feoffees; foz if an Ac of Parliament will give 


ty: ſo alwayes, where an uſe is often executed by the Statue, Ceſtuy que 
without any Entry hath an actual poſſeſſion. i. As to the uſes contingeat, 
Kh whe fat the Feoffees foz the ſerving of them when they happen, 
whole eſtate is ſettled in the Ceſtuy que uſe, vet ſubjedto. ſuch uſe; 
ſhall render the ſame upon the contingency * And if any-eſtate 
remain in the Feoffees, it could be but an eCate foz life, 
{imple is executed in Ceſtuy que uſe, om CLAY 
the Feoffees ſhould be ſeiſed to 1 
Livery. Alſo if a Feoffment be made mito the wh off Atte Lea 
heirs, untill J. S. hath paid unto the Feoffoz. 100 l. and — t 
the Feoffoz and his heirs ſhall be ſeiſed to the uſs of "the ſaid J. 8. 
heirs, if upon ſuch Feoffment any thing ſhould remain in the Feoffees be- 
* payment by 1 $,the ſame ſhonld be a Fes-ſimple,and then — 


eſtate of the Wand , and alſo the confidence out of the Feoffees, and a 

if upen the Lands, the which by the operation of the Statute, ſhall tender 
the uſe to every perſon in his time accozving to the limitation of the parties: 

And alſo if any Antereſt doth remaine in the Feoffees, Then if they convey 

any perſon upon conſideration who hath not notice of the uſe, then the ſaid 

ſhall never riſe, which is utterly againſt the meaning of the ſaid Statute, 

an the meaning of the parties, and therefoze, to conſtrue the Statute, to 

leads nothing in the Feoffees will pꝛe vent all ſuch miſcheif :* And ik a Feoſl⸗ 

ment in fee be made to the aſe of the Fcoffoz foz life, and aſter wards to the 

e ek his wife which ſhall be foz life, and afterwards to the uſe of the right 

ofthe Feoffo: ; The Feotfez enkeotfeth a ſtranger, taketh a wife, now 

the Feoffees enter during the life of the Feoffoz. and after his death 

cannot enter, betauſe they could not enter when the uſe to the wife was to 

n the intermarriage, 4 then ik the Entry of the Feoffees in ſuch caſe 

d be requiſite,the uſe limited to the wife by the Act of the Feaffoz Would 

oped againſt his own limitation, which is ſtrong againtt the meaning 

of 92 Ad afozeſain, foꝛ by the ſaid ac, the Lond is credited with the laid aſe; 


— — —— 


Manning and Andrewes 


Caſe. 


which ſhall never faile in the perfozmence of it, Andſuch — cſtaf 
in Kenainder may be limited in poſſeNion, a Fortiori in uſe, which ſee TD 
6. Colchirſts caſe, 23. And Pleſingt ons taſe, 6 R. 2. And it is true, at 
common Law, the —_— eoffces was requiſite, becauſe the we 
LN of the poll e ion which they then hav, but now 
3 n is no reaſon that they 
y have now nothing to doe, and the ſcope of 
utterly Feoffces to do any thing in pzcfudire gf 
eas the Feoffees are not to any purpoſe but as a Pipe tg 
Lands to others; 0 88 they cannot by their Releaſe oz confir, 
bin ee which are to £20wand arife by the limitaticn knit 
unto them which ſee Br. 30 H. 8. Fectf 
8. That when A ſhall be cnfecffed by B of 
then the ſaiv A and his Veirs ſhall be ſe tfed 
Ain 33 Band his Beirs, and aſterwards A en- 
of | And afterwards B enfeaffeth A of his 
1D, nom coffee of 1 de ſeiſed to the uſe of B, 
coffee had not notice of the uſe,fc2 the Land is beund with 
thes whale ba ou it came: J— he iy hn ibid. 1. Ma 5g, 
Upon reaſon caſes many aſſurantes have been made, fe2 it is 
of Poztgage, i. e. If the Poztgagoz pay ſuch a ny 


| . and his Heires hall be ſeiſed after ſuch 
g - W 


Daztgago: n In that caſe although „ 
me Ai wi 


| 1 25 e And elwsyes-a 
which 55 batt el a collateral charge 


f1 Livery, and cannot be diſcharges, vi. 
Goodcheapes caſe: A man veviſcth, that 


bu 
Lands, and afterwards rycth witheut heire, ſo as the 


fl 
Cn to the 4 vet the anthozity given to tho Erecutozs ſhail 
bind the Lands in whoſe hands ſoever it comes, & c. And ſo a title of Entry 


1118 6. 16. 1050 


doth continue notwithKanding twenty alienations : But ay uſe is a leſgr 
ghana Title of Entry, eſpecially an uſe in contingent, and an uſe as 
long as it is in contingency cannot be fozfeitcy; As if the Poztgegoz be at, 
tainted and pardoned mean bettuixt the P gage and tte day of Redemption, 
1 8 when Thomas — = 4 ys . may ** — And 
ene an eſtate tail executed to his Free-dold, and 
— by bythe Fin gave an eſtate ot Inheritance to the Conuſte, and 
— remained in Francis, but he tock an eſtate foz life — 
and that as a Pur 


by the limitation of the Will, and then when Fran- 
eis le byed a Fine, bis estate was gon (which was but foz lift) and then the 


logo, and all the other — which are eſpecially limited are 

— Hart, to whom no eſtate was ſpecially limited hath 
r. &c. And it was further ſaid by Wray: Yusbard and 
ſpeciall tail, the Yusband levycs a Fine with Pzoclamds 
— —— dyckk,the —— enters, the iſſnein tail is barred, but if the Wife ene 


ter after the death of her Yusband, and befoze the Pzoclamations paſſe, the 
ile is not bound by the Fine: And if Tenant in tail gzanteth, warn fy 


; == nos — Wind N older and Pictalls ; | 261 
hams Caſe, Caſe. 
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tum ſuum and after levyeth ; a Fine thereof with Pzoclamations 
&c. The Iflue is barred, contrary where the Fine is — 
xc. 


189. Els. In the Kings Bench. 
CCCXLVI, Henningham and Windhams Caſe, 
Rthur Henaingham bzonght a — of Erroz againſt Francis 


ham upon a common 
"hat Land way gien ln Arthur, the in 
of ' Remainder 
Pn: warned ny bh oe 

hav illue the ſaid Henry and thzee-D ie women, as 
. 

a 

offee, in rr 
cozding to the uſuall courſe of common Recoveries, Henry 
And Arthur bzought a Wit of Erroz be! 


deſeends to ſuch perſon to whom the Kang ſhould 
u falſe oath had not been; As if Lands be to 
males ol his body, c. and ſuffers an err 
ME Dat have the Wake of Greng: Do 
— foa ſuch Action deſcends tothe 

totam Curuam : But it mas abjeced on the 
toe Feoffee being Tenant to the Precipe 
fo Henry is to yeild a Fee-ſimple which 


— — 
Mit of err 
Except ion was not allowed : - 
upum ſuci a Recovery, ſhall recover in tail, ſcil. 
r —— And 
was given that the Anion was ; — — 
part of his mother, and loſethj it by Judgment and 
ay That the heir of the pact of the Pather Qafl have the Wzit of ar, 


18, Elin. in the Kings Bench, 
CCCXLVII. Foſter and Pitfalls Caſe; 


Ly 
— u 
Fine to a ſtranger: The angyter as nert Yeire'by #1 1H. 7. ens 
: It was agzeed by the whole Court, That an eſtate eſfate deviſed to the 
within the wazds, but not within the nteaniag of the Statute : 
tw reſolved, That no eſtate is within the meaning of the Statute 
itbe tes the Joynture of the Wife : Thirdly Refolved,That the meaning 
he Ptatute was, That the wife ſo pzeferren by the r 
dice the.iCges 02 heires of her Yusbanv, and here nothing is left in 
Mues u heirs of the Vusband, ſo as the Wile cauld ns 
* * Kemainder is limited over. 


—_— .- 0 Greenes 
Caſe. 


18. Eli. In the Kings Bench. 
CCCXLVIII. Greenes caſe. 


eene made a Leaſe foz years rendzing Rent with clanſe of Re-entry,and 
ceeprance of the rent due at the Feat el the Annunciation was behind being vemany- 
f ed at the day, which Rent the LeCoz afterwards accepted, afterwards enfred 
laʒ the condition bꝛoken, and his Entry holden lawfull,foz the Rent was ane 
 befoze the condition bꝛoken, but if the Lefſoz accepts the next Quarters Rent, 

* then he hath loſt. the benefit ol Re-entry, foz thereby he admits the Leiſee 
p be his Tenant.; And if theLeCoz diſtraine foz Rent due at the laid 
of the Annunctation after the fozfeture be cannot afterwards re enter foz the 


Leſſee : So if he make an acquittance foz the Kent as a Rent, contrary, if 
the acquittance be but foz a ſum of money, and nat ex pzeſſley foz the Rent, all 
which, cota curia conceſſit. | 


CCCXLIX. 20. Elz. In the common Pleas. 


| 


He Caſe was, Leflee fo2 life, the Remainder fo2 life, the Remainyer in 


Entry for fer- 
teirure, 


ok him in the Remainder as of the Tenant in poſſeſſion, + although where an 
Livery of le. eftate is made lawfully by many, it ſhall be ſatd the Livery of him only who 


lin, 


lawfully may makeLivery; Pet where an eſtate is wꝛongfully made it ſhil be 
accounted in Lam, ihe Livery of al who joyn in it. And in this, the Remainder 
tog life is extingmtſhed by the Livery,in the Feoffee,and the Livery of him in 
the Remainder foz life Chal be holden a void Livery,eſpecially when he joys. 
with ſuch a perſon who hath not authozity to make Livery ; As if the Lezd 
and a ſtranger Dilleiſe the Tenant and make a Feoffment over, the wholy 
Scigniozy is extina, as if he ſoly had been ſeiſed, ſo if he in the Reverſion, 
and a ſtranger vilſciſe ſoʒ life, and make a Feoffment over, the Scigniozys 
gon, and yet it is the Livery of the Lcſſee only: And although it be but the. 
confirmation of him in the Remainder foz life, yet thereby the Remainder is 
gon and extinc: And afterwards Judgment was given, that he Entry ck 
him in the Rentainder in tail was lawfull : And it was ſaid by the Load y- 
er, That if Tenant foz life be the Remairider foz life, the Remainder in fee, 


faid fozfeiture, foz by his Diſtrefle he hath affirmed the polſeſſion of the 


= 


SS r 4. ot a tc_ 


eme rn 


The Lord Saint John, and the Coumeſſe h .- 
3 of Kents Caſe. 


Tenant foz life, in poſſeſſion alieneth in fee; that he _— Kematnder in 
— oz it was nat to his diunhetiun. 


CCCE. 0. Eu. In the Kings Bench. 


Caſe was ; That a Capias ad Satisfaciend. | was delivered to to the 
F — againſt whon the 
by fozce of a Capias Ur | 


Titan ere Cans he yn 
A Cine ena n Een hho vx oy we 


19. Elz. in the common a Pleas. 


'ECCLI, The Lord Saint] and the — 
of | _ Caſe. 


[may ami ge Irie 8 
— 
— 


I Ste, It tas id by —— Juices 8 
denme?d in an action upon the caſe, oz Treſpaſſe 
murrer, &c. And a Wait iſſueth fozth to —— the Damages, 
befaze the returne of it, the Defendant dyeth, that the — = 
katze awarding of the laid N zit is a Judgement: An it was ſaid by Man- ,___.... 
wood, In a Mit of — — 5 — 
dant account, and be found in arrearages and dyeth, 
*bite, but Judgement ſhall be given that the Plaintiff wall recover, 
2 be charged with the arrearages; and pet account doch 
m. 


um be tum 


d dicic, Abatement of 
n. and 


oc. ig; Bus 


— 


. — * 


| — Ri 
w 3 ch 
CCCLII. 19: Biz: In the Kings Bench. | 
Did recover in Debt againſt B. wherenpon a Fieri facias if 
A2 of Devon. andthe — it of Gene 
on Sheriffes 
ed ＋ 42 to ſatisfie 
dant paid the monie e, and meſe 
Attachment of Exeter, and attached the monie in 
of Goods, after (att A. to be indebted ſo much to one C. in 
. andnow.on the behalf of the (aid. 
— and it 
hands, is void s . 

J * CCCLIV. 19Elis. In the Common Pleas, 
Cr 
S 
ceo, dec. Ft was holven by the Court, that it was a fozfeiturg co, 

PP Bargainee, the Bargainoz, who at the time of 
Forfcicure; to fozfeit, and it was ſaiv by Manhood Juſtice, 


life be dil pra, of a 

and pet in Reverſion ; 

nant foz l alte, he in 
verſion ſhall have an Aaton of Maſt againt Tenant foz life, and if two 
Tenants foz life be viſſeiſed by two, A. and B. and one of the Tenants fg 
life doth releaſe unto A. and the other Tenant foz life doth reenter, he 
fhe Þcpety.in cor r to whom the Releaſe was made, 

he hath re veſted Reverſion in him, in whom the Re ver ſton was 


CCCLV. 20 Eis. in the Common Fleas. 
| Bracebridges Caſe. 


TX. Caſe was, Thomas Bracebridge ſeiſed of a Pannout in Fee, leaſeds 
Pelſuage, parcell of it to one es lo 21 years, and afterwards 35 
H. 8. leaſed the ſame to one Moore foz 26 years to begin after the erpiration 
of the fozmer Leaſe, and afterwards 3 E.6, he enfeoffed Griffich and others 
s the uſe of the Feoffees themſelves, and their Yeirs,npon condition, Thak 
I 


Feoffees did not pay to the ſaiv Thomas Bracebridge 2000 l. 


15 dapes after, that then immediately after the laid 1 5 ayes, the * 


8 
5 


* 
w 5382 


ZI & 


LET 
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"EE Ld Ces 


ts puniſh the Lefee foz waſte done mean between the Livery and the At, 


Bracebridges 
1 Caſe. 


ſhould ſtand ſeiſed of the ſaid Mannour to the uſe of the ſaiv Thomas Brace, 
bridge, and Joyce his wife fo2 their lives, without impeachment of Maſt, 
and afterwards to the uſe of T. B. their ſecond ſon in Tail, with vivers Re- 
mainders over, the Feoffees do not pay the ſaid mony within the ſaid 15 
dayes, afterwards Curties affozns to the Feoffees : it was if the 
Reverſion of the Lands, paſſed to Curties, paſſeth by the Feoff 


nt of Curties, after the 15 dayes, the uſes can riſe to Bracebridge 

and his wife, &c. and it was ſaid, That the Caſe 20 H.6, Avowry 11.12. 
If aPannour be granted foz life, the remainder over in Fee, Tenant foz 
life vieth, if the Tenants attozn to him in the remainder, the ſame is good, 
andif a Ke ver ſlon be gzanted to two, and one of them dieth, attoznment” fo 
theſurvivoz is good; and if a Reverſion be gzanted to Husband and Wife, 
in ſpeciall Tail, the Wife afterwards dieth without iſſue, Attoznment fo 

Yusband is good, and if a Ke vet ſies be given in frank marriage, and 
afterwards the Yusband and Wife are divozced, and afterwards the parti⸗ 
calar Tenant attozns to the Wife, th: ſame is good, and by Manwood , 
If a man ſeiſed of a Mannour, the demeſnes of which extends into two 
Counties, and hath iſſue a Don and a Daughter by one Wo and a Son 
by another woman, and dieth, the eldeſt Son enters into the 
me County one ly, and takes the p:ofit in one County onely, and vieth with. 
ant iCae, the Daughter (hall hve, and inherit the Derfteſnes oz Services 
whereof her bzother was ſeiſed, and the Don of the half blood the ek: any 
by Manwood, the attozament of Curties, who was the firft Lefſee, 
bind Moore the ſecond Leſſee, faz be onght to attozn, again whom 1 
Quid jurts clamat ; and if a Leaſe foz years be made of a 
Reverſion of it be granted to another in fee, if the Leſſee fo; 
it ih ill vind the Tenants of the Mannoz. 19 E 2. A man ſeiſed 
inthe right of his wife, leaſed parcell of it fag years 
Reverſion thereof is not parcell of the inne, c , if the I 
been made by the Yasband and Wife : And by Dyer, it in 
#Hannoz leaſeth parcell fo vears, and afterwarrs makes a feuſt᷑ ment of the 
whole Þ «1202, and makes Livery in the Demeſnes not leaſed, the Reverft - 
6a of kde Land leaſed doth not-paſſe; foz by the feoſfment a wzong is done to 
lheLeToz, which the Law ch ul not further enlarge than appeareth by the 
deed, contrary in caſe of Menant in fee of a Panno2 ;-aad that without 
Deed vith Attoznment : any it was the Cafe of one Keller, 25 H,8.-Keller, 


z 


Z 


25 
r 


5 


{i 


FER 
g 
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Tenant in Tail of 


was Ceſtuy que uſe be foꝛe the Statate of 27 H. 8. of divers Lands by ſebe/ Kellers Cafe: 


tall Conveyances, the uſe of ſome being raiſed upon Recovery,of ſome upon 
fine, and of ſome upon feoffment, and he made a feoffment- of all theſe 
Lands by Deed, with a Letter of Attozney to make Livery, the Attozney 
mntred into part of the Land, and madeLivery in the name of the whole, 
tit was agzeed by all the Juſtices, That the Lands paCed, notwithſtanding 
in others poſſeſſion, i. other Feoffees, and by Dyer, if the Tenants of a 
Pinnoz pay their rents to the Diſſeiſoz, tyep-may refuſe again to pay them, 
and ik a Leaſe be made fo2 years, the remainder foz life, if the'-LeCo2 will 
Kant over hits Never ion, the Leſſee foz years ſhall Attozn, and his att 3 1s 
it ſhall bind him in the remainder foz life, and if a Leaſe be made ts one 
the remainder over foz life, the remainder ta the Leſſee foz years, 
in Fee. How it the Leſſee foz years gzantall his intereſt. &c.there needs 
n attoznment : and if Gzantee of a rent in fee leaſeth it foz life, and afters 
wards gzants the Reverſion to ancther, the Attozament of the Ter-tenant 
Snot requiſite, but onely of the Gzantee foz life. Jt was alſo holden, That 


ſhall have relation to the Li very to make it parcell of the ®annoz, but not 


Mm t 


of the a 
dur without attozument, which ſee Lictltlon 133,134. 2. At by the Arrornmeat; 


Act unment by Curties two years after the Livery was ſufficient, foz it Relation, 


Scifin. 


Accomprt by 
the heir of a 


Copyholder. 
Cuſtome. 


the Tirſtome of the Caiv P mn, the 2 of the ay night align al 
his 


— — — — — — 


tommment, but betwirt the J eolloꝛ and Feoffee it thall palſe ab initio · Jt was 
polden, alſo What although the uſes fo; it linnted are determined by the de- 
fault of payment within the 15 dayes, yet the Feoffees (hall take the Ke 
verſion by this Attoznment to the ſecond uſes, and if J enfeoff one upen tan 
dition toenfecffe J. S. who refuſeth, now the Feoffee (all be ſeiſeg to 

uſe, but if the convition were to give in Tail, coatrary : Do here isa Ling. 
tation beyond the firft ne, which wall not be defeated foz want of attozy 
ment to the firft nfes, and here it was not the meaning of Bracebridge 

have the Lands again upon þzeach of the condition in his fozmer et. te, hut 
accozding to the ſecond ufe, and Judgement wis given in the paincipal caſe 
areozving to the reſolntions of the Judges, as afazeſaid, and it was ſaid by 
Harper Juſtice, Chat if a Feoffment in Fee be made to J. S. upon conditim 


that he Mall gzant to A. a rent charge, who refaſcth it, J. S. Mall be ſeiled to 


his own aſe. 
CCCLVI. 20 Fliz. In the Common Pleas. 


11 Loꝛd and Tenant by ſervice to pay every pear ſuch 
a-quantity of falt, but ſince 10 fl. 7. The Cenant hath alwayes pays 
ed the monie fo ſalt, the queſtion wis, If the Lo2d might reſagt to the 
ſervice, and if the monte be Seilin of the ſalt, and Maawood took this 
difference, le. where the Lozy t:kes a certain ſum of monie fo: the (alt, 
the ſame is not any @ciſin, fo the ſervice is altered, as at the ff @orage 
Tenure was a wozk to be done by labour, i. e. plowing, but now it is chan 
22 a certain Rent, and the Lozy cannot reſozt to h we his plowing, m 

ent divers Tenants in ancient time have paid Zarly foz their Kent, hut 
lame afterwards was paid in q certain ſum of monie, (0 as nom the Lan 
at „he is Lazy of Tenements cannot now demand his 
Kc. but ik the ſum which hath bern uſed to be patd be incectain ons 
and another pear \o much, accozvying to the ppice of ſalt} they 


. fuit conceſſun 


"CGCLVIL 20 El. In the Common Pleas. 


Þ Accompt, bought by an Heir Copy-hoider, foz the p2ofits of his 
hotdLamvs taken during his Nonage, the Defondant pleaded, That 


take the p2ofits of a Copyhold deſcended to an Jafant , during 
rule of the Aignee, 'withont rendzing an accompt, and Ne 
SID asa Rent g2aated to one and gis Be ita to cod 


ing the e every Heir, bat admitting, that the Cuſtome nets 
Vi Ao1on dothnot lie, foꝛ the Defendant hath not entred and fa / 
n ide pzofits, as Prochinamy, in which Caſe although be was not Pr 
any; c. he is chargeable, as:Prochin amy accozving to his Claim, but 
de tlaimeth by tho cuſtome and gzant of the Lo, and nat in the right 
Heir, and there toe it was adſungedin this time of this Quzre, that 1 
entrech into Lands claiming by De viſe, where in truth the J.and devilgh, 
entatled, de ſhould not be charged in accompt, &c. * 
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Jbracebridges bs 267 
Caſe. | 


— — — — — 


CCCLVII. 20. Sb. In che common Pleas. © 


Ote, It was holden by the whole Court, That the S{atufe of 32. & 

34 H. 8. ot Wills, did not extend to Lands in London, but that the de⸗ 
vile of the whole is good « And if Houſes in London paxcell of the poſſeſſions 
of Abbyes came to the Crowne by DiColution, and he gzants them over to *xpoſicion of 
held in cheife by Knights ſervice, theſe Lands ate deviſable ; But it was due, of 33, 
Alden, That the ſaid Statutes as Ads executed, extended to Lands in Lone w“ ©* 
don, and ſhall be good but fog two parts: And it᷑ a man hath Lands in tail,and 
in Fee Umple, which are of donble the value of the Lands in tail and de biſeth 
all vis Lands, all the Land in Fee /m ple ſhall paſſe. Dyer. One ſeiſed of 
twee Pannozs, the one in Capite in Fee, and two in Bocage in tail, and de⸗ 
mleth all his Land in Capite, it is good againft the King foz all Capite 
Land, and he ſhall be tyed to have the Lands in Þocage, but it ſhall not bind 
the Heir: And a deviſe of the third part (where all is deviſed) is void as 
well againT the Heir as againſt the King. And he ſaid, That if a man de , 
leiſevof twenty Acres in Socage, and ten Acres in Capire, and deviſeth two * 
qarts of his Lands, it is reaſonable to ſay, That all the Socage Lands Hall | 
palſe,, but if the deviſe was of two parts of all his Lands, is otherwiſe, fag 


this wozd (All) implyes that the two parts ſhall be, per my & per tout, as 
well Capite as Socage, i. e. It was argued by Fenner, That the Lands in 


afterwards came the Statute of 23 H. 8. which made all Lanvs deviſable, 
nut that Land is veviſable foz life by the Cuſtome, and the Never ſion by the 


CCCLIX. o. EZ. In the common Pleas. 


Nan Action of Waſt, of Waſt aſſigned in a Wood, the Jury 
d only without entring into it: And it was holden that the ſame was | 
lulficient, fo otherwiſe it Would be tedious foz the Jury to have hay the Wa. 
view of every ſtub of a Tree which had been felled : Pet Meade 4 
laid, That if Wat be aligned in ſeverall cozners of the Wood, then 
q is to have the view of every cozner, but contrary 
inthe whole Wood : And it Matz be aſſigned in e 

of the Youſe generally is ſufficient. And Dyer Ju 
if Waft be aligned in ſeverall places, and of ſome of them 
te view, of that they may find, no Waſt done. 


———_ = DÞuJ ew 


Ferrand a Ramicys 
Caſe. 


— — . —.—_ 
— 


— 


29 E. In the commom Pleas, 
CLX. S Thomas Lees Caſe. 
turm: That whereas wir Thomas Lee was (etſen of f 


r (vas hole 
15. 
— the rr Acres, and the other contatming thun 
on. Ares; hat the Alhret onto net chend Which of the Led eldſes br i 
2 | "bt te Ale 6 Fi Yhonl ve the Election which af th a 
es 


CCCLAI. 20. His. In the common Pleas, 


the Manncz except one ctofe partell of the ſaid 
——— partell of the ſaid Pannoz called 


Enant in tail, the Re mainder in tail, c. Tenant in tail, in 

Fines levved 1 ities a Leaſe foz thꝛee lives, accazving to the tatute of 32 H. 8, ang 
1 in | dyeth without ue, he in the Remainder befoze any Entry 
tau in Re- 


mainder, 


N uod, foz by the death ol Tenant in tail withoat 
e Free hold is ia him in the Remainder in tail: And of that apiny 
on was the whole Court. 
20. Elix. in the common Pleas; 
CCCLXH. Ferrand and Ramſeyd Cuſc, 


firme vzonght of « Youſe in London, the 
of He — 


dte the Sfedlmottt one Robert Owen toas 

dyed ſeiſed,and from him deſcended the ſaid Bouſe to Iſare! Owen as 

Petr of the ſaid Robert, abſque hoc, that the ſaid Iſarell did diſſe iſe 

Ann, upon which they were at iſſue, and at Niſi prius, in London it 

ven in Evidence of the Defendants part: That Crofton and Langhton ware 
eiſeyin Feeof he eſſuage, and by Deed indented conveyed it to en 
ohn Ra ws 


ins, and four others and their Peirs,'upon convitiv 


es their Yeirs 02 ACignes Would pay to the {i 
ſhillings and four 
EEE — Wrthe 


ber per Totis the | 
andem Annam, requiſit. fuerint, oz within foure dayes after ſuch Requeſt 
ſatd Feoffees 03 their Yeirs ſhould be ſeiſed of the ſaid Youſe, to the uſe ofthe 
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he lame is a good Diſtreſſe, and a good Condition. And by Mounſon 


* 


559 


Ferrand and Ramleys 
1 Caſe, 


the @tatute of 27 H. 8, Che ſaiv Ann Ramſey was thereof ſeiſed, and dyed 
ſeiſed, and from her deſcended the ſaid Houle to William Ramſey : The 
Platntiff confeſſed the Feoffment to Crotton and Langhron, to John Ramſey 
and others, and ſhewed further, That the ſaid Ann required ſurviving Fe- 


to enteoff one Robert Owen of the ſaid Youſe, who thzee 1 
— the Fecffment at cozdingly, Robert Owen enteatied Jeb Oren wes 


ſon Juſtice, If the woꝛds of the reſervation had been twenty Nobles 
Kent, pet it had been but a ſumm in g2olle, but otherwiſe it had been by 
viſe : Alſo ther e is not any condition foz the payment of if, but 


the fozce of the wozvs of the Condition. as 27 Kl. 8. 24. Land given in 
upon convition that the Denee and his Meirs ſh ul carry the 
Ponez when he gocs to battatle, and if he t ale thereof, then the ſame 
maine to a ſtranger, the limiting of the Remainder hath taken away the cun⸗ 
ditions and hath £o::t-ofted it. and now the condition is become a Limitation ; 
Pat where the w ids ſublequents are agaiaft Law, as 1 Dal e ente 
wozds becauſe they 

er, 6c.) dongt Be «. 

the Condition is 


upon condition, That the 
marry my Daughter, and if he refuſe to marry her, that then he Hallibe 
ſeiſedto the uſe of l S, the ſame is not a Condition, but a L imitatien, and in all 
taſes where, afterward*, of a Condition, an Antereft is limited to a ſtranger, 
there it is not a Condition but a Limitation : And Meadefaid, That the 
ſaid anaual! ſumm is not demandable, but the pat ty onght to pay it at his | 
Litt. 80. But by Mounſon, it anght.to be demanded, faz ſo d 456 
c) doth imply: And when at the Requeſt of Ann the is 
mate, by Mounſon Meade, and Windham, the Rent is gon, but Dyer ccntras 
ky, unleCe the Feoffment be made to Ann her ſelfe :And aftertwarns Audg- | 
ment was given Tes the Plaintiff, Hill, 19 Eli. Roc. 748. There was a Caſe ct. Nos 
betwaxt Shaw and Norton. Dne Green deviſed. his Lands to.A, and deviſed 
allo, the ſaid A ſhould pay a Rent to B, and that B might diſtraine faz it, and 
YAſtaile of the payment of it, that the Yeires of the — ERENG, 


mand ought to be made cf the Rent, foz the wozds are 
not be without : 


F 

| was re! . e And 
{was ele holden, That if Requeſt be neceſſary, that in this caſe, Requeſt 
tobe made, That it onght to be mate to the ſurviving Feoffee, 93 his heir, 
Udnuot to the heirs of any of the Feoffees who are dead, 


— — — — — —  —— 
— —— — 8 — 


= Lacyes 8 Queen and Braybrooks x 
Caſe. Caje. 


Hill 25. Elx. In the Kings Bench. 
CCCLXIII. Lacyes Caſe. 


| Acy was indicted of the death of a man upon Scarborough ſands, in the 
Lountp of York, between the high water-wozk , and the low water⸗ 
1 wezk, and the ſame Invicment was removed into the Kings Beach, and 
veing arraigned upon it, he ſhewed, that the ſaiv Indiament was ſhewer, 
by vertne ol a Commiſſion which iCued the firſt day of May, directed to the 
Juſtices of Aize, and other Juſtices of the Peace in the ſaid County, to 


„mmi Hon cond dap of May afozeſaid, iſſued another Commiſſion: directed to the Lom 
.  Admiralandothers upon the @tatute of 28 H. B. cap. 15. by fozce of which the 
ſaid Lacy was indicted of the ſame murder, whereof he was now arraigned, 
and the ſaid laſt Commiſſion was, ad inquirendam, tam ſuper altum mare, 
quam ſuper lictus maris , & ubicunque locorum infra juriſdictionem noftram 
maritimam ; And that the ſaiv Andiament taken befoze the Avmirall, ws 
taken befoze this, upon which he was arraigned, and upon the whole matter 
2 And the opinion of all the Juſtices was, that the 
t Commiſſon was repealed by the ſecond, and ſo the Indictment 
mar” a Commiſſion foz the Peace iCaeth into one County, and after 
wards another Commiſion iſſueth to a Town within the ſame County 
and parcell of it, the firſt Commiſſion is repealed, which Gawdy gzanted, 
if notice be given Sc. bat Wray denied it ; but by the whole Court, by this 
laſt Commiſſion to the Load Admirall, the firſt Commiſion, as to the Ju- 
risdiction, in locis maritimis is determinedyzand repealed ; fc2 theſe two Com 
miſſions, are in reſped of two ſe verall anthozities , the firſt Commiſſion 
Law, the other by the @tatute afozeſaid, and there- 
upon the party was diſcharged agaiaſt the Queen, as to that Indicment, 
Note, that in the Argument of this Caſe, it ws ſaid by Coke, and agreed 
by Wray, That if a man be truck upon the high-ſea, whereof he dieth in 4. 
nother County afterwards, that this 
ding the Statute of 2 Ed.6. 


Paſch. 25 Elix. In the Kings Bench. 
CCCLXIV. The Queen and Braybrookes Caſe. 


N N Queen brought a Wit of Erroz againft Braybrook, The Caſe 
was this; That King Ed.4. was ſeiſed of the Panncz of Marſton, and 
gave the ſame to Lionel Load Norris, and A.M. andthe Heirs of the boy of 
the Lom, the Remainder tu H. Norris in Tail, L. and A. entermarrie, L 
ſuffered a common Recoverte fagainft himſelf onely, without naming the 


by the ſame Ac all his Lands, Menements, Yereditaments , Rights, Con 
ditions, &c. the day of the Treaſon committed, oz ever after, &c. Hen, 
Norris is executed, Lionel dieth without iCue, the Queen falſified the ſai 
Recovery foz one moyety by Scire facias, becanſe Anne who was jotnt-tenant 
with Lionel who was not named, and party to the ſaid Recovery : and ate) 
werds the Queen gzanted tothe L ob Norris, on of the ſaiv Hen. Norrs/ 


r0z, and it was argued by 
zit of Erroz is luch 


enquire of all Purvers, Felonies, &c. any pleaded farther, That the ſe, 


hee was arraigned, taken, coram non Judice , 10 B. 4, 


murder is dispuniſhable, notwithſtan- / 


ſaid A. Hen. Norris is attaintedof high Treaſon by Ac of Parliament, and: 


"eodem, and now upon the | 
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tothe King. A. dieth without iCue, the Queen ſhall have a Formedon in 
the Remainder, and although the Queen hath gzanted to the 92d Norris, 
Manerium ſuum de Merſton, & omnia jura in eodem, yet by ſuch generall 
1wozds, a TA zit of Trroz doth not paſſe, which See 32 H. 8. br, Patents 98, 
And alſo this Acton reſts in pꝛivity of recopd, and cannot be diſplaced from 
thence, but by Ac of Parliameat,ſee Br,Choſe in Aion 14. 33 H.8:foz when 
the King will gzant a thing in Acton, be ought in his Patent ta recite all the 
circumſtances of the matter, as the Right, and how it became a 
becauſe the Queen here doth not make mention of this 


» and 
, as of the 


Entail, the Recovery, andthe Attainder ; foz that cauſe the Right doth nat 
palſe. Tye Caſe betwixt Cromer and Cranmer, 8 Eliz, 


of 


attainted of Treaſon, the Qucen gzanted to the 
Right which came unto her by the Attainder ot his Ant 
Cauſa qua ſapra: And always where the King gzants any 
not gꝛant, but as n ing, that ſuch a gzant without ſpeciall 
poſe.Coke contrary,t he agzeed the Caſe put by Egerton, foz 

Attainder,B had a Right of Remainder, but in our Hen 


the Dilletſee wat 
8 


he tans 


* 


pra: 
(Right) in the An of Attatiaver ſhall not transfer this Condition to the 
of the Act of Attainder to Hen, Norris, & is to be conceived That 
the makers of the Ac did nat intend,that by the wozd (Right) every Right of 
any manner, oz quality whatſcever (hould paſſo to cary a Condition to the 
Queen,and therefoze we ought to conceive,that the makers of the Act did not 
intend to touch Rights which reſted . 2 as to the Oꝛant of the 


Auen, to the Lozd Norris of the Þannoz ton, Et omnia jara ſup i 
| ved, of N of wid" 
bo it ke Centers Cate, et ud Ce, ihe Lars Tar 


been ſet down in the Gzant, it had been a, as 
ſeted in Fee of —— of D ee 


engere 
id was attainted of high Treaſon: now the Qneen gzants to his Beit to- 


tum jus fanm in his Manno of D. &c. and ſp in onr Caſe, the | 
nanted to the Lo Norris, Manet iam ſuum de Merſton, & Herder? 
eodem, &c. at another dap it was moved by Plowden, that this Might of 
Wait of Erro2 was not transferred to the Queen by the Act, but ſuch Right 
migh be ſaved to a ſtranger, &c. the wozds of the Act are, omnia jura ſua, and 
this woꝛd ( ſua)is Pronomen poſſeſſionis, vy which it is to be tonteibed, that no 
Right ſhould paſſe, but that which was a pzeſerif Night, as a Right in poſ- 
alan, but this Right to a Mzit of Erroz, was not in Hen. Norris at the 


eee | 


errone- 
reddat3, the 
beige Soy 


Declared in | on J 
Ant aJſo of all t hy this at Party 
Went, by which all ents, and all Rights ve 


v, the dap of hrs attain 
der, oz ever after, Lionel then being alive, and over-living the ſaid Hen. Nor⸗ 


ris 


272 


— Staffords Ta and ROwlics 
1 Caſe. Caſe. 


Copy-holder. 


Exrent; 


Ty ches. 


roh l bit ien⸗ 


ris, that this Nit of ©rroz was not transferred tothe Queen: And that thy 
ſaid Ac by the woꝛds afozeſatd could not convey to the King this poſſibility of 
right, foz at the time of the Attainder, the Right ol the W2it of Erroz wag in 
Lyonel and Hen. during the eſtate tail limited to Lyonell; had not to do with 
the Land, noz any matter concerning it: And Judgement was given acces, 
vingly ; And it was holven, That he in the Re verſton, oz Remainder upon 
an Eftate tail might have a Wait of Erroz by the common Law, upon a xe, 
covery had againſt Tenant in tail, in Re ver ſion. 


CCCLXV, Aich.25, & 26, Elia. In the common Pleag, 


N Treſpaſſe bzought by a Copy-holder againſt the Lozd foz cutting vown 
[ and carrying away his Trees, &c. Jt was found by ſpeciall Aerdia, 
That the place where,&c. was Cuſtomary lands of the Plaintiffs, holden of 
the Defendant, and that the Trees whereof, &c. were Cherry Trees, de- 
magnitudine ſufficienti eſſendi maremium, and that the place where they gzow- 
ed, was neither D2chary, noz Garden: Jt was ſaid by the Court, That by 
the Cuſtome the Copy-holder could not cut dowa ſuch Trees, but the Lom 
might, and that the cutting down of ſach Trees which were not Matt. the 
Copy-holder might juſtiſie without puniſhment : But becanſe by the Wers 
dic if did r that the Trees foz which the Action was bzought, wert 
SY No, but only, de magnitudine eſſendi maremium, the Plaintiff 
hay Jn 


Mich. 25, & 26. Elix. in the Common Pleas, 
CCCLX VI. The Lord Staffords Caſe. 


UE Recovery in debt againſt the Lozp Stafford, certain Lands of the 
Load were extended by Elegit; The Queen becauſe the Lozd Stafford 
was endebten unto her, by Pzerogative ouſted the Tenant by Elegic : Fleet- 
wood Ser jeant moved the Court in the behalfe of him who recovered, and 
ſurmiſed to the Court that the Queen was ſatisfied, and thercfoze pzayeda 
Ne extent. but the Court would not g2ant it. becauſe they were not certam 
of the matter, but adviſed the party to ſue a Scire facias againſt the ſaid Lam 
Stafford, to know and ſhew cauſe, why a Re-exrtent ſhould not iCue fozth, the 
Queen being latisfied, &c. 


Aich. 25. & 26. Ein. In the Kings Bench. 
1 »CCCLAXVIL Gibbs and Rowlies Caſe. 


= 


Yoo Gibbs Parſon of Beddingron, L ibelled in the Spirituall Canrt® 
Oo Rowhie, ſoz ythe Þilke, Rowlie upon ſurmiſe of a Pzeſcription, 
de modo Decimandi , obtained a P2ohibition, which was againſt Symov 
Gibbs, Rectorem Eccleſiz parochial, de Nether Beddington, and the parties 
were at Jſue upon the Pzeſcription and it was found foz Rowlie, ton 
Solicitoz moved againtt the P2odibition, be tanſe the Libell is againf! Gibbs, 
ReRorem Eccleſiæ paroch. de Beddington, and the Pzohibition was, de Nether 

and it was not averred that Beddingron in the Libell, and Nether 
Beddingron, is unum & idem, & non diverſa; It was laid by the Court. Chat 
upon the matter there is not any Pꝛohibition againſt Rectorem — 5 


tt foath a Pꝛeſcription, vut the wozds, A cempore cujus contrarii tis hoe Preſcription: | 


- nance of this Action. And afterwards the Plaintiff 


—_—_ ww ww TS TW as A £2. JA, qc - 


Ruſſell and Handfords 
Caſe. 


Beddingron only, and tyerefoge ſaid to the Plaintiffs Councell, let the Parſon 
pzoceed in ths Spirituall Court at his perill. 


Mich. 25. & 26. Eliz., In the Kings Bench. 
CCCLXVIII. Ruſſell a»d Handfords Caſe, 


Uſſell bzought an Action upon the Caſe againſt Handford, and declared, 
R Qs cum quoddam molendinum ab antiquo fuit errectum, upon ſuch a 
River, de quo, one Thomas Ruſſell whoſe Heir the is, was ſeiſed in Nuſance; 
his Demeline of Fee, and dyed thereof ſeiſed, after whoſe death the ſame dil. 
cended to the Plaintiff, by fozce of which the Plaintiff was ſeiſedin his De- 
meſne as of Fee, and ſo ſeiſed, The Defendant upon the ſame River had le- 
wed a new Mill, per quod curſus aquz prædict. coarctatus eſt, and uf 
Not guilty, It was found foz the Plaintiff: At was mobed in -of 
Judgement, Chat it is not layed in the Declaration, that his Pill had been 
achill time out of mind, c. And then if it be not an ancient Pill time ont 
of mind, &c. it was lawfull foz the Defendant to ered a nem ill; And it 
was ſaid, That theſe wozds (ab antiquo) are nut ſit oz ſignificant wozys to Words of 


minum non exiſtat are the uſuall wozds foz ſuch a purpoſe : See the Book 
of Entries 10, 11. See 11H, 4.200. Af A have a Pill and another levyes 
another Mill there, and the Miller hinders the Water to tun to my Pill, 
c3 doth any ſuch Nuſance, an Amon lyeth without any Pzefcription; as it 
ſecms by the Bock in 22 H. 6. 14. The Plaintiff declared, That he was 
Lend of ſuch a Towne, and that he and all his PzedeceCozs, Pziozs of N, 
Lozds of the ſame Towne, da ve had, within the ſame Towne, four:Pills tima 
ont of mind, &c. And that no other-perſon hau had any Mill in the ſaiv Town, 
but the Plaiatiff and his Pꝛedeteſſoza, the ſaid four Milla, and that all the 
Tenants of the Plaintiff within the ſame Towns, and all other Reſtants 
there, &c. ought, and time out of mind, &c. had uſen to gin at the ſaid Pills 
of the Plaintiff, and that tze Defendant, one of the Menants ofthe Plaintiff, 
had ereced and ſet up a Yozſe Mill within the ſaid-Towne, an there the Re- 
flants g2inded, &c. And it was holden, That paradventure upon ſuch mat- 
ter an Action lyeth, becauſe the Defendant being one of the Menants of the 
Plaintiff is bound by the Cuſtome and Pzefcription, ſo as he hath offended a- 
gainſt-the p:ivity of the Cuſtome and Pzeſcription. And as to the Caſe in 
queſtion, It was the opinion of all the Juſtices, That if the ill 
the Plaintiff hath declared, be net an Amercement Pill, that this 
deth not lye upon the matter, eo quod curſus aquæ coarctatur: But yet at 
laft, it was holten by the Court to be good enough, notwithſtanding the Ex- 
ception, another Exception was taken tothe Declaration, becauſe that here 
is ſet fozth the ſeiſin of the Father of the Plaintiff, and the Diſcent to the 
33 by (o2ce of which he was ſeiled in his Demeſne, &c. without ſhew- 
that after the death of the Father that he entred into the ſaid Pill, &c. Seiſta in fac 
lo as no ſciſin in fact is alleadged, but only a ſeiſin in Law, and it the Plain, and in Law. 
ti was not ſeiſed in fac, he cannot punith this perſonall wzong, but the Ex- 
teption was diſallowed, fo2 ſuch a ſeiſin in Law is ſufficient foz the matnte- 
had Judgement to re- 
cover his Damages. Ser foz the Action it ſelfe contained in the Declavati- 
on. 8 Eliz. Dyer 248. 


Miob. 


Aeypools 


aſe. 


* mn. 


Mich. 26. Fliz., In the Exchequer. 
CCCLXIX, Cleypools Caſe. 


upon che Ste. Acres of arrable Lands of Tilling, to paſture, and the ang 
of Eliz 


uy 

be 45 

Ert in the parvon is, excepting the converting of any Land from Thi, 

. 
dut of the rue are Ac cf 

ver ſton, but the wholeoffence, i. the continuance and pꝛaqiſe of it is * 


| nce are not the ſame, but alia, atque, diverſa, and 
dith ins things in the confideration of the Law, fo2 there it is enaced, That if 
any perſon ſhall have any Lands to be holden in Tillage accozding to the ſaid 


Statute, but converted to Paſture by any other perſon, the C | 
dc. have authozity by the ſaid Statute to enjoyn ſuch perſons to —_ | 


Lanys to Tillage againe, 8&c. And in all Caſes in the Law, there is a qr 
difference betwixt the beginning of a wzong, and the continuance of it: 
ifthe Father levyeth a Nuſance in his own Lands to the offence of another 
aud dyeth : An Ante of Nuſance doth not lye againſt the Heir foz the cots 
tinnance of that waong, but a Quod permittat, See F. N. B. 124, It was as 


Mich, 


Powley and Siers Curriton and wd Cadbarys 
12 


Mich. 26. Elis, in the Kings Bench. 
ECCLAK; Powley ee, 1. 


e 1 


Il ud, en 
Adminiftcation dyed, and ſo maintained his Mzit. 
gainſt the Wit, faz although here be not any pꝛobate of the Will of A, 03 
any ather Admin iſtration, vet hen B made his Will, and the Defendant 
his Erecutoz. the ſame is a good acceptance in Law of the Adminiftration 
andexecntion of the firſt W ll, foz the Defendant might have an Aion of 
Debt due to the firſt Teſtatoz: Gawdy and Ayliff png — Wait is 


good; Dee Dyer, 23 Eliz. 372, agaigſt Wray. 1 
reren Paſeb 25 Fla. laghe Ring 95 be 


enen 


oa 


which cometh after is not to any: pur poſe but to haſten. the cutting of the 
Trees within a certain time, within which, if the Uendec:dath not cut them. 
— be puniſhed as a Lxeſpaſſos as tu the Land, but nat as to the 
Treis: Gawdy contrary, And that upon this Contrad. a t pao* 
perty veſts in the Uendee, which — to be purſued accozding to the dis 
remion of the condition, and becauſe the conditton is bzoken, the pzoperty of 
the Trees is veſten in Aa. 


Paſecb: 26 Ehz, In the Kings Bench. 
CCCLXXII. Cutrite n, and Oadbarys Ce. 


_ 


Ian Action upon the Caſe, the: Plaintiff declared, That che Beten , 
in confideration that the Platatiff ſhould make a leaſe foz- life to the Des 


day of May next after the p2omiſe which was befoze the tenth of Auguſt: A 


thetruth was, That the ſaid ten pounds was not paid at the dap, ut ſu 


ljought the Action , It was ſaid by Wray X 
the Leaſe accozding to the conſideration, and in perfozmance the 
on would have lyen, but now his-own de fault had barred him of the A 
Bat foz another cauſe, the Declaration was holden inſuficient, fox 
not any Conſideration, fo2 the pꝛomiſe is, in conſideration that the 

thall teaſe to the Defendant foz life, Habendum alter the death of A. 
cannot be good by way of leaſe, but ought to enure by way af gzant of the 
verſion, ſo as here is no „ no conſideration, and notwitſta 

n 2 


5 
E 


1 


of the aci- 


; 


i 


: 


B26 


* 


Caſe. Londons ce. 


| (ot was 


ceſſat executi, antred upon fo244 is hard as it was ſaid by W 15 
ri 

— pr bee t. becauſe 2 

not now io 3 Executi⸗ 


2 
and 


— Pp. 


Paſch. 26 Elz. In the Kings Bench. 
CCCLXXH. Willis ard Crosbys Caſe, 


riff is out of Court, and cannot be examined, and  fozthels cauſes, the Judg/ 
was reverſed. 


Paſch. 26. Elix. In the Exchequer. 


CCCLXXIV. Ognell and the Sheriffs of Londons Caſe. 


Gnell bzought Debt upon an Eſcape by Bill in the Erchequer againt᷑ 
Sheriffs of London, the Caſe was, That one Crofts was bound to the 
now Plaintiff in a Recogniſance, and afterwards committed fox Felony fo 
the Pꝛiſon of which he was attainted, and remained in Pziſon in 
- the cuſtody of the : Afterwards Opnell ſued a Scire facias upon the 
| ſaid Recogniſance againſt Crofts, the heriffs returned, Cepi, and the eſpe- 
ciall matter afozeſain, and after. Judgment given againſt Crofrs foz Ognell, 
Croſts got his pardon, and eſcaped : It was argued, That notwithſtanding 
this Attainver, Crofts is ſubject to the Execution obtained upon the Recog- 
nizance : Der the caſe of betwirt Maunſer and Anneſley, 16 E. iu 
— 2 E. 4. 1. It is ſaid by Watman, That a man om-lawed fog Ft 

ſhall anſwer, but ſhall nat be anſwered : See 6 E. 4. 4, Dne cundem 
— was taken by a Capias pro fine, and committed to Pziſon, 
And afterwards ont-lawed of Felony the King the felony,yet mew 
remain in Execution, foz the party if he will; But if the party be oncs in Er 
cution fo2 the party, « then out. lawed of Felony,it ſeems by 6 E. 4. Fitz. Err 
cution, 13. that the Trecution is gon. And all the Barons were clear of ain 


TWillis end Crobys — Sheriff: of 
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Lady Lodges 
Caſe, 


— — 


biſhop and Redmans 3 


Cale. 


. e- one Hales Caſe, 
Judgment was given foz the Plaintiff,and one of the cauſes of the Judgment 
, becauſe, That the Sheriffs had returned, Cepi. upon the Pzoces. 


Hill. 25, Eliz, In the Kings Bench. 


* 


GCCLXXV. Biſhop «nd mans Caſe. 


Iſhop, à Dodo; of the Civitl Law bzonght an Action of Covenant again 
edman Archveacon of Canterbury, and declared upon an Andenture, 
by whrch the Defendant vid conſtitate the Plaintiffe Officialem ſuam of his 
Azchdeaconry foz three years, and gave to him by the ſaid Andenturt, au- 
thoritatem admittendi, & inducendi quoſcunque Clericos ad quecunque bene- 
ficia Eccleſiaſtica infra Archidiaconatum predict. and 4 Wills, 
and further granted to him omnem & omnimodam Archidiaconatum juriſdi- 
Rionem ſuam predict. abſque impetitione , d „ reſtrictione &c. 
after which Doctoz Young was created Biſhop of Rocheſter, which is 
Jurisdiction of the ſaid Archdeaconry, and the Defendant 
enthronize the laid Biſhop in his ſaid Church, and 
foz the Defenvant, that 1 | 
ved 
of enthronizing oz inſtalling of a Biſhop 
no2 is there any wozd in the Indenture 
nd ths Plaintiffe by ths Andenturs 


tt. 
not to do but with clarks, not with Bilhops, and it appeareth 
print tov bat wichrlarks, net with Bt 1 


Clark are diffinct things, dee 1nſtrumentum hereof.Prelatus et Clericus, &c. 
Alſo the Plaintiffe hath not to do with a Eiſhopzick, but with 

a Biſhopzick is not a Benefice, but a higher thing: And further the 
tutte hath power to admit and induct, which dot h not extend to inffalling, oz 
inthronization, foz that belongs to a Biſhop, and the Court was clear of opi- 
nion, That by this Gzant there did not paſſe any power to inſtall oz inthro, 
nize Bichzps; and the generall wozds, i.e. omnem & omnimodam jurisdi- 
&onem Archidiaconatum predictam, did not mend the matter, foz the word 
(preditam) dothj re ſtrain the woʒds omnem, & omnimodam, &c. but admit- 
ting that; It was moved, If upon this Andenture Covenant lieth,foz there is 
notany erpzefſe Covenant, yet the woꝛds abſque impetitione, denegatione, VVords whic 
retritione, do amount to o much. to make the Defendantſubject to his A, amount to C 
ction, if the matter in it ſelf would have ſerved foz him, and ſo was the o⸗ , 
pinion of the Court. 


Hill. 26 Elix. In the Kings Bench. 


CCCLXXVI. Ledy Lodges Caſe. 


Lady Laxton of London by her will bequeathed to Matthew Ludding- 

" and Andrew —— _— Legacies in —— to be paid — 
reſpectively at their ſe ver all ages, &c. and made the Lady Lodge 

Daughter her Executrix and died, Andrew died befoze his fall age, Marehew p ..... _. 

fook Letters of Adminiſtration of the goovs of Andrew, and ſney'the Laue 

Lodge in the @pirituall Court fen the Legacy bequeathed to Andrew ; vefoze 


which 


| ale, 


Attaint. 


ach. in 


— — 


. Had .nd tiſhers , 
} Caſe. 


TH 
A 5 
am Cote, x 


LAT) 8 8 den ft 6 ict 
11142 7200 j 
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the Spitftudtt Cort "offatitt Willa f 
Lady Lodpe, to t | 
Lodge, ſhould 2 
againſt the ſaid William ! who appealed to the Delegates, and there 
the ſentence w«ffirmed ; And now came William Lodge into the Kings 


Bench, and ſet fozth the gꝛant of the ſain Lady Lodge as afozeſaid, and that 
the ſame was nat eraminable inthe Spirituall Court, and therenpon p 

a Piohibition: And Awbrey 2 of the Civill Law, came into 
to intozme the Juſtires, whit their Law was in certain points touching, 
Caſe in que ſtion; and us to the fentente given againſt the Lady Lodge, a 
her death he ſaid,” Chat if the De ſendaat dyed beloze Iſſue joyne d, which is 
tallev Litis conteſtationem, the ſuit ſhall ceaſe, but if he dycth after, Litis con- 


Legacy pzeſently, and 

— n= 5 
tion it was argued by 
is nat tryable in the Spirit 
ed a Nrtovery to be had ag inſt her as Erecutoz 
not eraminable in the Spirituali Court. but be 
and therefoze he pꝛayed a P2obibition : But on the ether ſive it was ſai 
That if the Pꝛohibition be allowed, the Legatozy hath no remedy, but th 
was denyed, fog the party might ſue in the Chancery : And after the Pzy 
hibition c2anted;, the Court awarded a ſfectall conſultation, quatenus non ex- 
cendar ultra manus Executoris, & quatenus non agitur de validitat: faQi, 1, 
the gzant afozeſaio. | 


Hill. 28 Elix. Io the Kings Bench. 
CCCLXXVIL Huddy, and Fiſhers C. ſe. 


Des was bzought upon a Bond, the Condition of which was foz the per⸗ 
icamance of Covenants, Ozants and Agzecments in an Andenturt : 
And in the Indenture it was recited, That in conſideration that the ſald 
Huddy hould build a Mill upon the Land demiſed by the Defendant to the 
Platatiff by the ſame Jadenture, and a Water-courfe by the Land demiſed, 
the Defendant lcaſed the ſuid Land to the Plaintiff, and the Leaſe was by 
the woꝛds Dedi & conceſſi: And the Plaintiff aligned the bzeach of the ſaid 
Covenant in Law, in that the Defendant had ſtopped the ſaid Water-courſs 
ſo made by the Plaintiff, upon which they were at iTue, and it was found 
foz the Plaintiff; upon which the Defendant bought Attaint, and the falſe 
oath was feund, and it was moved in arreſt of Judgment. {hat here is no 
ICue, and then by conſcquence no Uerdic, and then no faiſe oath,and then no 
cauſe of Attainf, foz here the Iſſue is taken upon the topping of the Waters 
courſe, which upon the ſhewing of tte party is not any cauſe of adion, 
fe2 in the Andenture there is not any expzeſſe Covenant, Clauſe, oz — 
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that the LefCee hould enjoy the Water-conrſe ſo to-be mine 
u Covenant in Lam ring upon theſe wozds, Dedi & eonceſli, 


12 


part 
— tiles but it ſhall be accounted his folly 
foz his owa eaſe, and to avoid circuit of Action ew the 
Judgement : As 9 H 6. 12. by Littleron : I a man be 
il the Judgement be inſufficient, vut he takes not advantage of it, 
generall Idue, and is acquitted, he ſhall never after have a 
Conſpiracy, &c. And foz another cauſe Judgment onght not to be 
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oath, Judgment, and Execution doe . 
ber 4 | 
——_ befaze he be a porſon able to bzing this Action : But as tv 
nuſtter, ſce the ftalate of 1 E. 3. 6. by which it is Enatted, That the 
ces hall not leave to take Attaint a the dam ages not paid, ſo as bete 
no Attaint lay befoze Execution, 33 H. 6. 21, by Prifoit 5, 
70. 8. E. 2. Aſſize, 396. CE 
purſued in Þ upon 
Statute, open which te aer 
the ſaid Statute | this Cafe againft 
\ Jury, and the party, viz, Summons, Re-ſummons, 
Diftreſe infinite, but in this Caſe the Plaintiff hath ſned otherwiſe, which 
is againſt the direction of the ®tatute : And that was taken to be a materiall 
Exception by Clench and Gawdy Juſtices, foz the Uervic voth not ſave 
the matter of Pꝛoces in this Caſe by the Statute of 18 El. which voti net 
extend to pzoceedings in penall Cauſes; which ſee, by the wozds of the ®ta- 
tute, by an exp:eſe P2oviſo : But Quzre, If it be a penall Statute, becauſe 
aleſer puniſhment is enaced by it, then that which was befoze inflicted upon 
luch offenders : And as to the matter of Execution, Quzre,. If the Plaintiff 


benot pars gravata in hoc only, That he is ſubject to the ſaid Judgment, and 
la able to Execution. 


Hill 23 EU¹REZ. In the Kings Bench. 
CCCLXXVIII. Penruddock and Newmans Caſe, 


an Ejectione firme, the Plaintiff declared upon 
and, upon Not guilty pleaded, this ſpectall 


made by the L020 
was found, That 


unden in a #tatate in ſuch a ſumm to A, who vyed, the Erecutozs 
i A ſued Execution againſt the ſaid Lend, i. upon the Extendi facias, 
Uliderate iNued fozth, upon which the ſaid Bannoz was delivered to the laid 


William Load Mountegle, ſeiſev of the Panna of D, whereof, &c. became Erecutione. 


— — 


ä Backervile and the Biſho 0 
2 Herefords Caſe, 77 


Executozs, but was not returned, It was further found, That the ſaid Exeeu⸗ 
| . leſſed of the ſaid Pannoz, the ſaid Load commanded a Curt 
on to be holden there, which was holden acco2dingly by the lutferante of 
Executozs; and the ſaid Executoꝛs were alſo pꝛeſent, at which time the 
| in the ce of the ſaid Lozd, ſaid theſe words, viz. We have 
nothing to dos with this (anno; ; And upon this Uerdic, two things were 

Kerorne of » moved ; At becauſe the Liberare was not returned, the Execution was 
the Sheriff, 125 And as to that diverſe Books were cited, 21 H. 6. 8. 18 E. 3. 23. 


was ſaid that there was a difference, betwixt a Liberate, and a Capias 
5 ciendum, and Fieri facias, foz theſe Mzits are cogditionall, Ita quod 
Habeas Corpus, &c. Ita, quod habeas denarios hic in Curia, 3 H. 7. 3. 16H, 7, 
14. But contrary in the Wit of Liberate, Habere facias ſeiſinam, foz in ſuch 
there is not ſuch clay(e, and therefoze if ſuch UWzits ve not returned, 
Execution done by virtue of them is good enough: And ſee 11 H. 4.121, 
"If the . Sheri: by fozce of an Elegit delivers to the party the moyety ot 
'Land of the D and doth not returne the Wait, it now the Plat 
will bzing an Acion of Debt, de Novo, the Defendant may plead in Bar 
the Grecution afozeſaid, although the Wait of execution were not returned, 
and yet the execution is not upon Recozd : And ſee the caſe there put by 
zphford : And it is not like to the caſe of partition made by the-@herif, 
ne ought to be returned, becauſe that after the returne thereof, a new 
| ndaty Judgment is to be given, i. Quod partitio prædicta firma 
tabilis mancac. in perpetuum, firma & ftabilis in perpetuum tenearur, ſee thy 
Book of Enrties, 114. And Egerton Solicitoz, cited a caſe lately ad 
 Faile of Lei- betwixt the Earle of Leiceſter, and the Widow Tanfeild, Chat ſuch 
cefter and Tan- without teturne es good enongh. Another matter was moved : Apmit, 
files caſe. ir if now the Executozs being in poſſeTion of the 
pk. wy by fozce of that @xecution, and permitting and ſuffering the 
Co toe hold a Court there in the Pannoz houſe , and ſaying in his pt 
ſence the wozds afo2eſaid, tf the ſame doth amount to a Surrender by the 
cutozs to the ſaid Conuſoz 02 not. And Wray cheif Juſtice ſaiv, That here 
upon this matter is not any Surrender, foz here the wozds are not addzeſſed 
to the ſaid Conuſoz who is capable of a Surrender, no; to any perſen c- 
tain : And it is not like to the caſe of 40 E. 3. 23, 24. Chamberlains Adize, 
where Tenant foz life ſaith to him in the Reverſſion, That his will 1s that 
he enter, the ſame is a good Surrender, foz there is a perſon certain ho tan 
take it, but contrary in this Caſe, foz here it is but a generall ſpeech: 1 
was adjoaned. | 


Surrender, 


Paſch. 23 FEliz. in the Common Ileas. 


CCCLXXIX. Baskervile and the Biſbop of Herefords Cie. 


Rare Impedit, [ N a Quare Impedit by Walter Baskervile, againſt the Biſhop of Hereford, 
c. The Plaintiff counted, That Sir Nicholas Arnold was ſeiſed of the 
Advowſon as in g2ofle, and g2anted the ſame to the ſaid Bas kervile and other 
to the ue of himſelle foz life, and afterwards to the uſe of Richard Arnold his 
Don in tail, P2oviſo, that if the ſaid Nicholas dye, the ſaid Richard bein 
* withinage of e years, that then the Gzantecs and their Veirs 
be ſeiſed to em aſe Yeirs untill the ſaid Richard hath accompli 
the ſaid age : Ni veth, Richard being of the age of fourteen years, I! 
- foce of which the'Gzantees were polleſled of the ſaid Advowlon, and after 
wards the Church became- void, and ſoit belenged to them to pzeſent: An 
Exception was taken to the Count becaufc the Plaintiff had not averred = 
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'befoze A had any thing, B was ſeiſed and leaſed to the ſaid A at will who 


| [® an Jnfo2mation in the Erchequer, by the Queen againft Cary, the Caſe 


Caries 


a Caſe, 


— 


life of Richard upon whoſe life the Anteredt of the Platntittu poth depend, Avermenc, 


AndGawdy Der jeant. likened it tothe Caſe of the Marlon which hath-been 
avjudged, That where the Leſſee of a Parſon bzought an Ejectione firmæ, 
and it was found foz him, and in arreſt of Judgment exception was taken to 
the Declaration, becauſe that the life of the Parſon was not averrev, andfoz 
that cauſe Juvgment was ſtayed: Anderſon cheif Juſtice : Upon the dying 
of ir Nicholas Rich being but of the age cf fourteen years, an abſolute Intes 
ref foz nine years not determinable upon the death of Richard, oz rather, they 
are ſeiſcd in fee determinable upon the coming of Richard to the age of twen- 
ter years: Rhodes and Windham contrary : That here is an Intereſt 
in the G2antees determinable upon the death of Richard within the Terme, 
fe if Richard dieth without iſſue within the Terme, the Remainder is limi⸗ 
ted over to a ftranger : And as fo the Exception to the Count: Jt was argu- 
td hy Packering Ser jeant, that the Count was good enough, foz although the 
life of Richard be not expꝛeſſely aderred yet ſuch averment is ſtrongly i 
evany fo ſupplycy 2 Foz the Ceunt is, A — Dain — dicto Rx. 
being of the age of fourteen pears, & non amplius, e of which the Plaſh- 
tiff was poll: Ted of the ſaid Advowſor, quo quidem fic poſſeſſionato eziltente, 
the became void, and poſſeſſed he cculd not be, if the ſaid Richard 
not been ther uli de, and the ſame is os ſtrong as an Averment: See 10 E. 4. 
18. Jn Treſpaſſe foz bzeaking His cloſe, tie Defendant pleads, That x 
inas ſeiſed, and did enfeoff him, to which the Platatiff ſaid, That long time 
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fealfey the Defenvant, upon which Byid re-enter, and leaſed tothe P 
are, 
' : ovea ca 

ring the life of B who leaſed to the Plaintif at aw bn pony crane 1 
, i. virtute cujus. the Plaintiff was yoſſefed; untill the yds | 
the Treſpaſſe : And ſee alſo, 10 H. 7. 12. In an'Afſize of common, The 
Plaintiff makes title, that he was ſeiſed of a Peſſuage, and of a Carve of 
Land, to which he and all thoſe whoſe eftate, &c. have had common Appen⸗ 
dan, &c. And deth not ſay, that he is now ſeiſed of the Peſuage : But this 
exception was diſallowed by the Court, fo2 ſcifin ſhall be intended to contin 
untill the contrary be ſhewed : It was avjozacd. | 


Paſch. 28. Eliz, Inthe Exchequer. 


CCCLXXX. Carys Caſe. 


was this; A man g2ants ſtitum rectoriæ tum decimis eidem pertinent. Ha- 
bend, ſcitum prædict. cum ſuis pertinentijs, fo2 twentp years, the firſt Ozan⸗ 
let dyeth within the Terme, It now becauſe the Tythes are not expꝛeſlely 
named in the Habendum, the Gꝛantee ſhall have them foz life only, was the 
icſtion : It was moved by Popham Attorney Generail, That the Gzan⸗ 
lee had the Tythes but fo2 life, and to that purpoſe he cited a Cafe avjadged, 
6Eliz. in the common Pleas : A man gzants black Acre and white Acre, 
black Acre fo life, nothing of white Acre ſhall pie but at will, 
and in the argument of that caſe, Anthony Browne put this caſe / Queen 
NHanted te Rocheſter ſuch ſeverall Offices, and ſhewed them ſpecially, 

m two of them, and ſhewed which certain, foz fozty years, It was 

that the two zDifices which were not mentioned in the Habendum, 

Were to Rocheſter but fe2 his life, and determined by his death: And ſo he 


laid in this Caſe, The Tythes not mentioned in the Habendum, ſhall be to 


Do the 


- (44 


Tythet. 
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The Lord Dary and FRollſton 22d Chambers 
Sharpes Caſe. Caſe. 


the Gzantee fun life, env then he dying, his E recuto2s taking the Cythes art 
Jatruvozs : But as to that, It was ſaiv by Manwood cheif Baron, That 
the caſes are not alike, fo; the O zantees in the caſes cited are ſe verall, intite 
viſtina things, which doe not depend the one upon the other, but are in galt 
vy themſelves: But in our Caſes, The Tythes are parcell of the Reczy, 
anvtherefoze'faz the nearnefſe betwixt them, i. the Rectozy and the Tythes, 
tye Tythes upon the mattter paſſe together with the ſcite of the Recozy fag 
the Terme of twenty years, and Judgement was afterwards given accoz- 
dingly. 


Paſch. 26 Eliz, In the common Pleas, Mich. 27 & 28 Rot. 2430 | 
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CCCLXXXI. 2 Lord Darcy and Sharpes Caſe. 


| omas Logy Darcy, Trecutoz of John Lozy Darcy, bꝛought Debt unt 
Bond againſt Sharpe, who pleaded that the Condition of the Bond was, 


— ligation 


Paſch. 28 pliz.In the commmon Pleas. 
CCCLXXXII. Rollſton 45 Chambers Caſe, 


ac wheas Ollſton bzought an Action of Treſpaſſe upon the Statute of 8 H. 6. 

damages arc fozcible Entry againſt Chambers, and upon Jfue joyned it was ſum 

given, fo: the Plaintiff, and Damages aſſeſſed by the Jury, and coſts of ſuit alſs, 
and coſts alſo, de in cremento, were andjuvged ; And all were trebled inthe 
Judgement, with this purcloſe, quæ quidem damna in toto ſe attingunt u, 
&c, And all by the name of Damages: Jt was objeced againſt this July 
ment, That where damages are trebled, no coſts ſhall be given,as in Wal, 
&c. But it was clearly agzeed by the whole Court, That not only ti 
cofts aſſeſſed by the Jury, but alſo thoſe which were adjudged, de increments, 
ſhould be trebled, and ſo were all the P2efivents, as was affirmed by all 
Pzeignothozies, and ſo are many Books, 19 H. 6. 32. 14H. 6. 13. 22 
57. 12E.4+ t. And Bock Entries, 3 34. and Judgment was given au. 
dingly : And in this caſe it was agzeed by all the Juſtices, That the party 
convicted of the fo2ce at the ſait of the party ſhould be fin 
that he was fined befoze upon Endicment foz the ſame fozce. 
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$Jendos and Hardies 


Caſe. 
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Hill. 29. Eliz. In the commo#Pleas, Tuirat. Trin. 25 Wiz. 
Rot. 1606. 


CCCLXXXIII. Jennor and Hardies Caſe, 


ve Caſe was, Lands were deviſed to one Edyth fo3 life, upon condition 
that the ſhould not marry, and if ſhe dyed, oz martyed, that then the . \ 51 
Land ſhould remaine to A in tail, and if A dyed without Joe of his body in 
the life of Edyth, that then the Land ſhould remain to the ſaid Edyth to diC/ 
pole thereof at her plealure : And if the ſaid A did ſurvive the ſaid Edyth, 
that then the Lands ſhould be devided betwirt the Siſters of the Deviſaz, A 
wed without ACue living Edyth. Shut leworth Ser jeant: Edyth hath but 
in life. and yet he gzanted, That if Lands be deviſed to one to diſpoſe at his 
will and pleaſure without moze ſaying, That the Deviſee hath a Fee-ſimple, 
but otherwiſe it is, when thole woꝛds are qualified and reſtrained by ſpeciall 
Limitation : As 15 H. 7. 12. A man de viſeth, That A ſhall have his Lands 
in m, during his life, he hath but an eſtate foz life, foz the wozds (du- 
ting his life) do aboidge the Jutereft given. befoze : And 22 Eliz. ons de⸗ 
Lanvs to another fog life, tu diſpoſe at his will andpleaſure, he hath 
tut un eſtate foz life : And theſe words, (At A dyeth without Jus in the life 
af Edych, That then the Lands ſhould remain to Edyth to diſpoſe at her ptea- 
fare) hall not be conſtrued to give to Edyth a Fee-ſimple, but to diſcharge 
the particular eſtate of the danger, penalty, and loſſe. which after might come 
byher marriage, ſo as now it is in her Libertie: And alſo he ſaid, That by 
theLimitation of the latter Reminder. i. Chat the Lands ſhould be devided 
betwixt the of his uſter, the meaning ol the De viſoꝛ was nat, that 
Edyth ſhould have a Ste · mpir, fca the Remainder is not limited tu her 
Heirs, &c. if A vyety in the lite ot the ſaid Edyth, foz the Deviſoz goeth furs 
ther, That if A overlives Edyth, and afterwarps dyeth without Adſue, that 
the ſaid Land ſhould be de bided. c. Walmeſlgy contrary : And he relyed 
much upon the woꝛds of the Limitationof the-Kemainder to Edyth, Quod in- 
tegen remaneat dictæ Edythæ, and that ſhe might viſpoſe thereof at her plea- 
ſure, fog the laid di diſion is limited to be upon a Contingent, i. if A ſurvive 
Edyth, but if Edyth ſurvive A, then his intent is not that the K ands ſhould 
be divided, &c. but that they ſhall wholly remain to Edyth, which was gzans 
ted by the whole Court, and the Juſtices didrelye much upon the ſame reaſon; 
And they were very clear of opinion. Chat by thoſe wozys Edyth han a Fee- 
ſimple; And Judgement was given accozdingly. Anderſon conceived, That 
it was a Convitton, but although that it be a Condition, ſo as it maybe 
doubted, if a Remainder might be limited upon a Condition, yet this deviſe 
is as good as a newdeviſe in Reverſion-upon the pꝛetedent Condition, and 
nat as a Remainder, quod Windham conceſſit but Periam was very ftrong 
of That it is a Limitation : Two Joynt-tenants of a Terme, A 
adB; A g2ants his part to B, nothing paſeth by it, fo:,'s a-gzant, it cannot 
be good, fo2 as one Joynt-tenant cannot enfeoff his Companion, no moze can 
he tef® any thing in him by g2ant, fo2 he cannot gzant to him a thing which 
he hath befo2c;fo2 Joynt-tenants are ſeiſed and poſſeſſed of the whole, all which 
was gutes, per Curiam, and Anderſon ſaid, That if Lands be gzanted to A 
dB, and the Beirs of A, ; cannot ſurrender to A, foz a Surrender is as it 
dert u ant; And as a Releaſe it cannot enure, foz a Releaſe of a Right in 


4attell canndt be without a-Deed. | 
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Hollinſbed 2nd Kings 5 Cedingfeild aud Bedingfeilds 
3 Caſe. Caſe, 


Debt. 


Priviledges 
London. 


Dower, 


Hill, 29 Elix. KM the common Pleas. 


' CCCLXXXIV. Hollingshed and Kings Caſe." 


Ollingſhed bzonght Debt againſt King, and declared, That King was bean, 
Hens him in a Kecognizance of two hunvzed pound s befoze the 
and Aldermca of London, in interiori Camera de Guildhall London, 
which Recognizance the ſaty Hoſlingſhed heretofoze bzought a Scire facias hy, 
foze the ſaid Payoz, 6cc., in exteriori camera, and there had Judgment tory, 
cover upon which Recovery he hath bzonght this Anton, and upon this Dy, 
claration, the Defendant div demur in Law, becauſe that in ſetting fezth 
zance he hath not alleadged, That the Þayo2 of London hath 
Anthozity by Pzeſcriptiun oꝛ Gzant to take Recognizanccs, a nd if he hay 
not, then is the Recognizance taken, Coram non Judice, and ſo void: Anda 
to the @tatute of Weſt. 2. cap. 49. It cannot be taken to ertend to Recog, 
| taken in London, which ſee by the wozds, De his quz reeordac, face 
coram cancellario — — juſticiarijs qui recordum habent, &i 
a 


Rocognizance, whereas in truth there is not any Recognizance, and the party 
pleas avmitting ſuch Recozd, and thereu pon Judgment is given againf 
dim, it is not vod, but voidable. Fleetwood Reroz22er of London, atioanged 
many Caſes to pzove that the Courts cf the King are bound to take notice, 
That they of London havea Court of Recozd, fa if a Quo warranto iCurth 
to Juſtices in Eyre, it vehoves not them of London to claime their Libertigs, 
foz all Courts of the King, are to take notice of them: And at the taſt au 
many motions, the opinion of the Court was foz the Plaintiff ; And it was 
ſatd by Anderſoo, and in a manner agzeed by the whole Court. Thatif as 
this Demurrer here, the Judgment in London upon the Scire facus 


 Horoveried, vet the Court here mult pzoreed, and not take notice of the fa 
Reverſal. 


Hill 29 Elz. In the common Pleas. 


CCCLWVXV. Bedingfeild and Bedingſeilès caſe. 


Dwer was bzought by Anne Bedingfeild againſt Themes By 
Dix Tenant-out-of the Chancery purchaſed a Wit, de ci 2 
gitis, ſetting fozth this matter, That it was found by Office in the 
of Norfolke, that the Husband of the Demandant was ſeiled of the 

ol N, in the ſaid County, and held the ſame of the Queen by Knights _ 
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incheif, aud thereof vyed ſeiſen, the Tenant being his San any of full 
age, by reaſon whereof the Queen ſeiſed as well the (aid Bannaz as 
and becauſe the Queen was to reſfoze the Menements, tam i 
gre, &c. as they come to her hanta, it was commanded the Judges to ſurceaſe, Primer ſe 
Domina regina inconſulta: It was reſolved, per Curiam, That althangh 
the Queen be entituled to have Primer ſeiſin of all the Lands, whereof the 
Pusband of the Demandant vyed ſeiiſed, yet this Wt did not extend 
any Banaoz2s not formd in the Office, foz by the Law, the Queen cannot 
mt Lands then thoſe which are containedin the Dffice : And therefoze 
tothe Land not found by the Diftce, the Court gave day fo the Tenant to 
plead in cheife: Aud it was argued by Set jeant Gawdy foz the 
That the Demandant onght to ſue in the Chancery, betauſe that 
Nuaren is ſeiſed, to have her Primer ſeiſin, and cited the caſe of 11 K. 2, 
11H. 4. 193. And after many motions, It was clearly ag2eed by the 


That the Lenant ought to , foz the Statnte, De Bigamis 
ives that in ſuch caſe, The Juftices hill p2oceed notwithſtanding 
Pn of the King, and where the King gzants the cuſtody of the Tenant 


hianſelfe, 1 H. 7. 18. 19. 4H. 7.1. A Mulco fortiori againſt᷑ the 
lelie where de 1s cf full age, notwithanding the poſſeſſion of 
his Primer ſeiſin, by the ftatute of Bigamis after the Heire u | 
the Wife could not ve endowed in the Chancery : But now by the Pzero- 
gative of the N ing. ſuch wives may be endowedthere, Si viduz illæ voluerint, 
and after many motions, The Court awarded, That the Tenant ſhould 
— at his perill ta the Demandant might ſue at the common Law 
if thee ev. | 


CCCLXXXVI. Hil. 28. Eliz. In the common Pleas 
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Rr 
| re joyned in exchange of the 
other Lands, which was execated, 
ds taken in erchange, altened the 


both levy a Fine, Sur Conuſans de droit come ceo que il ad, af the guift' 

Busbany ; that the ſame is not any Bar to the Wife of her y 
the Election ts nat given to the wife to claim her Joynture, 
untill after the death of her Dusband: And (fo in the 
was given foz the Mile. 


Paſch, 26. Elis. In the Kings Bench. 


CCCLXXXVI, Lees Cafe. 


Icholas Lee by his will teviſed his Lands to William his L 


2 

ay 
: 
ö 


And it he depart this M oꝛld not having iſſue ; Then J 
Sons in Law (hall ſell my Lands, the Deviſor at the time of 
ting fix Bons in Law, dyed, William had JCne John, and dyed, J 
Iftue, one of the Bons in Law of the Deviſoz dyed, the five 
bing Sons in Law ſold the Lands: Firlf it was clearly reſolved 
whole Court, That although the wozds of the Will are (ut ſupra) If 


F 
a 


; 
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am my on depart this wozld not having Iue, &c. And that William hah 
Aue who dyev without Jlue; here, although it cannot be litteralty ſaid, 


That William did depart this Wozld not having ifue , vet the intent of 


the Deviſoz is not to be reſtrained to the. letter, that ſuch conCrogion 
ſhall be made , That whenloever William dyeth, in Law, eg upon the 
matter without Alus, that the Land ſhall be ſabjec to ſale, accozding to 
the authozity 9 by the Deviſoz to his Sons in Law : And now up⸗ 
an the matter William is dead without Idſue: As in a Formdon in Reber, 


ter oz Remainder, although that the Donee in tail hath ilue, yet if after the 


eftate tail be ſpent, tte W it hall ſuppoſe that the Donee dycd without Jdue, 
a fortiori in the Caſe of a ill, oʒ De viſe, ſuch conſtruction ſhall be made. 
As to the other point, concerning the ſale of the Lands, Wray asked, If the 
Sons in Law were named in the Will, and the Clerks anſwered, No : 
Deer 30 H,8, Br. Deviſe, 31, and 39. Aſſ. 17, Executors, 117. ſuch a ſale gion 
incaſe of Erecutozs : Dee alſo 23 Eliz. , 371. and Dyer 4, & 5. Phil, 
and Mary, Lands deviſed in tail, and if eviſee ſhall dye without Iſſue, 
that then the Land all be ſold, pro optimo valore, by his Erecutozs, una 


cum aſſenſu A, if A dyeth befoze ſale, the pawer of the Erecutozs is determi⸗ 


ned: And afterwards it was clearly reſolved by the whole Court, That the 
ſale,foz the manner, was good, and Judgment was given accozdingly, 


Pajch, 26 Eliz, In the Kings Fench, 


CCCLXXXVII Sir Gilbert Gerrard and Sherriogtons 
Caſe. 


or Gilbert Gerrard Paſter of the Rolls,Libelled in the @piritnall Court, 
againſt — 2 and A his Servant foz Tythes par cell of a Redoy; 
whereof the ſaid Sir Gilbert was Fermoz to the Nueen ; It was moved by 
Egerton Solicitoz Generall, Chat againſt the Kings Fcrmoz a Pzohibis 
doth not lye: But the opinion of the whole Court was, That a Pzohi- 

tion doth lye, and ſo it hath been adjudged befoze. And afterwaras, Er, 
ception was taken to the ſurmiſe, becanſe the ſaid Sir Gilbert had Libelle: 
againſt the ſaiy Sherrington and his Ser vant ſe berally, and acw in the Kings 
Bench they both had made a'joynt ſurmiſe, whereas they cught to have ſevers 
ed in their ſurmiſes actoꝛding to the ſeverall Libells : And it was ſa a 
judged by the Court, and therefoze they were d2iven to make ſe verall ſur» 
miles: And afterwarys Exception was taken, becauſe the ſaid Sherring- 
ton and his Servant, had delivered their ſurmiſes and ſuggeſtions by Atta 
ney, where they, ought to be in pꝛoper perſon : Dee the Statute of 2 E.. 
cap. 13. The party ſhall bzing and deliver tothe hands of ſome of the Juſfi 
ces of the ſame Court, &c, the true Toppy of the Libell, &c. ſobſcribeds; 
marked with the hand of the Party, &c. and under the Copy ſhall be witten 
the ſarmiſe oz ſuggeſtion ; And although it was affirmed by the Clerks ofthe 
Court, that the common uſe and pꝛadiſe foz twenty years had bern. not toe 
hibite ſuch ſurmiſes oz ſuggetions by Attozney : Pet it was reſolved by tit 
whole Court, that it ought to be by Attozney- f 
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. that Alignment, las if the Intereft doth not veſt at the beginning, it hall 
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Paſch, 24 Elix. In the Kings Bench. 
CCCLXXXIX. Short and Shorts Caſe: 


an Action upon the Caſe upon Aſumpſit to pay mony to the Plaintiff | 
— It wu agzeed, That cb. Niall by way of Declaratt A a 
an ought to alleadge an acuall Requeft, and at what place, and at what day 
the Kequeſf was made: And it is not ſafficent to ſay, as in an Adion of 
Debt,Licet ſæpius requiſitus, &c. and ſo it was adjudged. 


CCCXC, Paſch, 26 Eliz, In the Kings Bench, 


was Endided in the County of Lincolne upon the Statutes of of Weſt, | ... | 
1. Cap. 33. and2. K. 2. Cap. 5. of Newes, and the words were, That u on che $ 
Campian was not executed foz treaſon, but foz Rel and that he Was as ryre of f 
hanef& a man as Cranmer, the Bill was endozced, Billa vera, but whether, iſta 

verba prolata fuerunt, malitioſe , ſedicioſe, oz e contr, ignoramus : Che 

ſame Andiament being removed into the Rings Bench, the party, foz the 

cauſes afozeſaid, was diſcharged. 


Paſch. 26. Eliz, In the Kings Rench, 


CCCXCI. Cole and Freindſhips Caſe. 


[* Ejectione firm, the Caſe was, Chat Fricarrock was ſeiſed, and by In / Tales. 
denture betwixt himſelfe of the one part, and one Freindſhip, his Wife and 

the Chilvzen betwixt them begotten at the Aſſignment of the of 

other part, leaſedthe ſaid Land to the ſaid Husband his Wife and their 
wen, at the ACignment of the Yusbany foz years, they having at the time of * 
the ſaid Leaſe but one Childe, i. a Don, afterwards they had many Childzen, 
the wife oped, the Hus band by his will aſigned his ſecond don bozne after 
the making of the Leaſe, to have the reſidue of the ſaid Terme, and by the 
opinion of the Court nothing can come to the ſaid Don by that Leaſe, oz by 


flignmengs;” 
- 


never veſt ; And afterwards it was moved, It in as much as nothing could 
beſt in any of the Childzen bozn after the Leaſe made, if theſe wozvs ( At the 
of the Pusband) ſhould be void, and then the caſe ſhould be no 
maze, but that Land is zeviſed to the Father and Pother, and their Childzen: 
At another viz. Trin. 26 Eliz. the caſe was moved again, and as to 
the firſt the Court was of opinion as befoze, That the ChildaCign- 
ed after the Leaſe made, ſhould not take: And then it was moved, That 
decance Freindſhip and his Wife at the time of the making of the ſaid Leaſe 
hadone Son that he ſhonid take with his Father and Mother, 4nd that the 
. (at the Aſſignment of Freindſhip) ſhauld be void, is matter of ſur⸗ 
Anſage, and the wozd Childzen a good name of purchaſe : But the whole 
Court was againf that conceit, foz theſe wozds in the caſe, at the Allign⸗ 


ment of Freindſhip are not void, but ſhew what perſon ſhould take, if the ins 
tent of the party ſhould take effec, i. he who the Father by Aſſignment ſhouls 
enable, foz no ſhall take but he who the Father ſhall aſſigne, that is 


part of the contrad and although by ſuch Alignment no title accrues to the 
Child aCigned, yet without Alignment no child is capable, fo2 by the Leaſe 
the Father hath ſach Liberty that he may aigne what child, he will: _ 


288 Fel [be Lord Dacres 
Caſe. y 


by Wray, It the wozds of the Leaſe had been (at the aſſignment of the Fas 
ther within one moneth) and the Father ſurteaſe his moneth, the Interef 
ſhould not velt in any of the Chilozen : And by Ayliff Juſtice, It the words 
of the Leaſe had been (to the Yusband and wife and their Son John, where 
his name is William) nothing ſhanld veſt : And paradventurs in this caſe 
at the Bar, if the Father had aCigned his Son then bozne, and had alligned 
him befoze oz at the time of the Leaſe, i. the delivery of the Leaſe, it had bern 
well enough: Note that'this Action was bzought by Cole Leſſee of the San 
of the Busbany and Wife bozne at the time of the Leaſe made: And aſter⸗ 
wards Wray, with the allent of all the reſt of the Juſtices, gave Judgment 


that the Plaintiff, Nihil capiat per Billam. 
CCCCXIL. P-ſch. 26 Elix. In the Kings Bench. 


ecution _ MIGte, It was agzeed by the whole Court and affirmed by the clerks 
joynr, That if Debt be bzonght upon an Obligation againſt two upon T 
re ſeveral. Pracipe,and the Plaintiff hath judgment to recover, that a joynt Execution 
ought to be ſned againſt them both: But if the ſuit were by one Dziginall 
and ſeverall Præcipes, execution might be ſued againſt any of them. 


CCCXCIII. Tris. 26 Elix. In the Kings Bench. 


Na Replevin, The Defendant doth avow per Damage Fealant, am 
ſhewed that the Lady Jermingham was ſeiſed of ſuch a Mannoꝛ whereof, &c. 
and leaſed the ſame to the Defendant fo2 years, &c. The Plaintiff ſaid, 
Chat long befoze King H. 5. was ſeiſed of the ſaid Pannoz, and that the 

where is parcell of the (aid Þannoz demiſed and de miſable by copy,&c: 
and the laid King by his oteward demiſed and gzanted the ſaid parcell to the 
Anceftoz of the Plaintiff whoſe heire he is, by copy in fee, &c. upon which: 
it was demurred, becanſe by this Bar to the Avow2zy, the Leaſe ſet fozthin 
the Avowzy is not anſwered, faz the Plaintiff in the Bar to the Avewzy, 
ought] to have concluded, and ſo was ſciſed by the cuſtome, untill the A; 
vowant, prætextu of the ſaiv Terme foz years entred : And fo it was ads 


judged. 


eple vin. 


Trin; 26. EliE. In the Kings Bench. 
CCCXCIV. The Lord Dacres Caſe. 


N Ejectione firmæ, the caſe was, That the Lead Dacres was ſeiſed of the 
Banno2 of Everſham; and that IS held the plate where of the ſaid anno; 

pp capp foz terme of his life, and the ſaid Loꝛd n2anted the Stewarvſhipof the 
— ſaid Mannaꝛ to the now Marque ſle of Wincheſter, who appointed one Chedle 
cee of ta be his Deputy to ktep a court, & ad rradeadum, the ſaid Land (15S being 
ruſt. now dead) to one Wilkins by copy fog life, afterwards, the (ain Chedle com 
e manded one Hardy his Servant to keepthe ſatd court, and gꝛant the ſatd Lan 
a, Deputy by copy, ut ſupra, which was done acco2dingly,, the ccpy was entred, ang t 
od Dacres ſubſigned it and confirmed it: It was further kound, That 
Hardy had many times kept the ſaid court both beſoze and after, and that the 
cuſtome ot the Þannoz was, that the Steward of the ſaid anno foz the time 
being, 02 his Deputy might take Saurrenders, and gzant eſtates by cops 
And if this eſtate ſo gꝛanted by Hardy were good-02 not, wes the que ſtion, 
becauſe by the Ser vant of the Deputy, whereas the cuſtome ſcund did 1 — 


* 


cward. 
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tend further then the De puty: It was argued that the eſtate gaanted, ur ſu- 
pra, was votd, foz a Deputy cannot transfer his authozity over, fag it is an 
office of truſt: Dee 39. H — 3, 34. 14 E. 4. 1. and 6 Eliz. it was adjudg- 
ed. That the Duke of Somerſer had diverſe ®'ewards of his Lan they, 
in the name of the ſaid Duke made diverſe Leaſes of the Lands of the laid 
Duke, renv2ing Rent, and the Duke,afterwar ds aſſented to the ſaid Leaſes, 
and received the Rents reſer ved upon them, and yet after the death of the 
ſaid Duke, the Carle of Hertford his Don and Yeire avoided them: So 
here, the aſſent, and the ſub ſignment of the copy by the Loꝛd Dacres, doth not 
give any ſtrength to the copy which was void at the beginning; againff 
which it was laid. That to take a Surrender, and to gzant an eſtate by copy 
is not any judictall Ac, but meerly an Ac of ſervice, and no matter of truſt 
is transferred to Hardy, foz truſt is repoſed in him who may deceive, which 
cannot be in our Caſe, foz here is an expzeſſe commandment, which if Har- 
dy tranſqzeſle it is abſolute void, foz nothing is left to his diſcretion : And 
the admitting of a Copy. holder is not any judiciall Aa, foz there need not be 
any of the @ito2s there who are the Judges: Aadſuch a Court may be hol⸗ 
den cut of the P2ecinct of the Bannoz, fozno Pleas are holden, which was 
conceſſam per totam Curiam : And by Ayliff Juſtice, If the Load of ſuch a 
Pannoz makes a Feoff ment of a parcell of his Pannoz which is holden by 
copy foz life, and af:erwards the Copy holder dyeth, although now the Lozv 
hath not any Court, yet the Fecffee may gzant over the Land by copy againe. 
And the whole Court was clear of opinion, That the gzant foz the manner 
of it was good, ſpecially becauſe the Lozy Dacres agzeevto it; And Judg/- 
ment was given accozvingly. | 


Trin. 26. Elz. in the Kings Bench: 


CCCXCV, Burgeſſe end Foſters Caſe; 


] BN Ejectione ſirmæ, the caſe was, That the Dean and Chapter of Ely were 
leiſed of the Mannoꝛ cf Sutton, whereof the place where, &c. is parcell, de- 
miſed and demiſable by copy accozding to the cuſtome, and by their Deed 
gzanted the Stewardſhip of the. ſaid Pannoz to one Adams to execute the ſaid 


office, per ie vel legitimum ſuum Deputatum eis acceptabilem ; Afterwards Surcenders, 


Adams made a Letter of Deputation to one Mariot, ad capiendum unum ſur- 
ſum reddicionem, of one 1 W, andl his TWife; and to examine the ſaid 1a- 
fazeſaid, es intentione, that the ſaid I W and A might take back an eſtate 
foz their tires, the Remainder over to one Joan Buck in Fee (Note, the 
durrendoz gught be, de duobus Meſſuagijs) Mariot took two ſeverall @urren- 
ders from the laid Yusband and Wife, the Remainder over to the ſaid John 
Buck in Fee, upon condition to pay a certain ſum of money, &c. I was mo⸗ 
ved, That the Surrender is void, and without warrant, foz the warrant 
was, ad capiendum unum furſum-reddicionem, and here are twoſeverall 
Surrenders, and ſo the warrant is not purſued, and then the Surrender is 
void : Another matter was becauſe the Remainder to John Buck by the wozds 
of the De patation was abſolute and without Condition, and now in the Ere- 
tution of it, it is conditional. ſo as this conditionall eſtate is aot warrantey 
bythe Deputation: But the whole Court was clear of à contrary opinion 
in both the points, and that all the pꝛoceedings were ſuffictent and well wars 
ranted by the Deputation : Another matter was objeced, becanle that this 
Surrender and re-g2ant is entred in the Roll of a Court, vated to be yolden 
the ſecond of Maij, and the Letfer of Deputation beares date the third of June 
after ; But as to that, The Curt was clear of opinion, that the ——_ 
Py 


_— _ = 
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of the date of the Court ſhould not paejudite the party, fo this Entry is nat 
matter of Reco2d, but is but an Eſcape, and if the parties had been at Jdue, 
upon the time of the @urrendec made, oz of the Court holden, thc ſame ſhould 
not be tryed by the Rolls of the Pannoz, but by the Country, and the party 
might give in Evidence the truth of the matter, and ſhould nat be bound by 
= Roll, and accozding to this Reſolution of the Court, Judgement was 
veu. 


CCCXXI. Mich. 26, & 27, Ela. In the Kings Bench. 


He Caſe was: Lenant in tail leaied fo2 ſixty years, and aſter warts les 
1 wed a Fine to Lee and Loveday, Sur Conuſans de droit come ceo, &c. 
with a Render to him and his Petrs in Fee ; And upon a Scire facias againſt / 
the Conuſees, ſuppoſing the Lands to be ancient De meſne, the Defendants 
made defanit foz which the Fine was avoyded, and now the Ilue in tail en⸗ 
tred upon the Lefſee foz years, and he bought an Ejectione firme, and it was 
foomd, That the Laid was Frank Fee; Aad all the queſtion was, Af by 
the Reverſal of the Fine by Wait of Diſceit. without ſuing fozth a Scire fa 
cias againſt the Tert · Tenant ould bind him, 02 ſhould be void only againſt 
the Conuſee,and not againft the Lefee:Ackio. It ſhall not bind the Lefee fag 
years; Foz a Fine may bind in part, t in part not: as bind one of the Conus 
les, and not the other,7 H. 4. 11. Fine levyed of Lands, part ancient Des 
meine. i part at the common Law, the ſame was by Wait of Diſceit reverſed 
in part, as to the Land in ancient Demeſae,and ſtood in fozce fo2 the reſivne, 
8 H. 4. 136. And there by award of the Court iſſuethj fozth a Scire facias againft 
the Terr-Tenants,and the Juſtices would not avngl the Fine, without a cer- 
tificate that the Land was Ancient Demeſne, notwithſtanding that the De- 
fendant had acknowledged it to be ſo, but as to them who were parties to 
the Fine, the Fine is become void as to the ſaid parties, and he who had the 
Land befoze might enter, i. And he ſaid it ſhould be a gꝛeat inconvemieace, 
it no Scire ſacias, q; other P2oces ſhorty be awarded againſt the Ter-tenant, 
fo; he thould be 'orfpoſey and viſinheritey without pzivy, o2 netice of it, where 
upon a Scire facias, he might plead matter of diſcharge, and Bar of the Aut 
of Difceit, as a Releaſe, &c. which ſee Fitz. N. B. 93. And ſo altheugh the 
Fine be reverſev, yet he might retain the Land, and he reſembled this caſe 
tothe caſeof 2H. 4: 16, 17. In a contra formam collationis againſt an ibs 
bat, a Scire facias ſhall iffne fozth againft the Feoffee, and ſo by the ſame 
reaſon here: And oz the pziactpall matter he ſary, That the Fine ſheuld be 
avolded but againft the parties, but not agaift the Lellee: Kingſmill, The, 
Scire facias bzought agataft the parties only is good enough, foz they were 
parties to the Dilceit, and not the Tertcaants: It was adjozned. 


CCCXCVIL Ach. 26, & 27 Ez, In the Kings Bench. 


Ait ef Etre: was bought u pon a Judgment in a Quid juris clamat; 

It was aCigned foz Srroz, that the Tenant did appeare by Attozucys 
whereas he ought net but in perſon becauſe he is to doe an Act in pzoper pete 
ſon, if it be not in caſe of neceſſity, where the Attozney may be received by 
the Kings Mit, oz plead matter in Sar, of the Attoznment, as il he claim 
Fee, &c. cg other peremptozy matter, after which Plea pleaded hs way 
make Atteanep, 48 E. 3. 24. 7. HG, 69. 21 E. 3. 48. 1 H. 7. 27. 
Erro2 was becanſe it is not ſhewed in the Quid juris clamat, what eſtate the 
Tenant hath : Another matter was, If the Gzaatce of the eſtate of Lenaut 
in tail after pdibility cf iflue extina ſhall be dziven to attezne, and it 2 
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Gravenor and Maſſeys 
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ſaid he ſhould not, fo2 the pʒiviledge doth paſſe with the gzant : See 43 E. 3. 
1. Tenant in tail after poſſibility of 1Cae extiac ſhall not be _dziven to at- 
tene, 46 E. 3. 13. 27. Ergo, neither his Gzantee : Williams contrary, As 
to the appearance of the Tenant by Attozney, becanſe the ſame is admitted by 
the Court, and the Plaintiff, the ſame is not Erroꝛ, which ſee r H. 7. 27. by 
Brian and Conisby, 32 H. 6. 22. And he ſaiv, That the Gzantee would be 
dziven to attozne, fo2 no other perſon can have the eſtate of the Tenant in 
tail after poCibility cf iue extina, but the partyhimſelfe, therefoze not the 
piviledge, and although he himſelfe be diſpuniſhable of Waft, pet his 
Gzantee ſhall not have ſuch pziviledge. As if Tenant in Dower, oz by the 
curteſie, g2ant over their eſtates, the Yeire ſhall have Walt againſt the 
Gzantozs foz Walt done by the Gzantce, but if the heir gzanteth over his 
Reverſion, then Maſt ſhall be bzought againſt the Gzantees : See Fitz. 
NB. 36. And if two Coparceners be, and the cne taketh a Busband and dyeth 

the Pusband being Tenant by the curteſie,a Mit of Partition lyeth againft | 
him, but if he gzanteth oder his eſtate, no W2it of Partition lycth againſt —_ Grant 
the Gunter, 27 H.6. Statham Aid. Tenant in tail after pofſibility of iſge * — 
extin thall nat ha be Aide, but his G2antee ſhall have Aid, Clark, The Oꝛan⸗ all — 
tee of Tenant in fail hall not be dʒiven to attome, At Tenant in tail gzant 
totum ſtatum ſuum, the Gzantee ts diſpuniſhable of walt, ſo if his Gzantee 

gzant it ovei Cgis Gzantee is alſo diſpuniſhable, c. It was adjozned., 


Mick. 25 & 27. Elia. la the Kings Bench. 
CCCXVHI. Gravenor «nd Maſſeys Caſe. 


venor bzougtt a Wait of Erroz upon a common Recovery againft 
Maſſey : And in the ſaiv Recovery four. Yusbandsand their Wives . 
were vouched, and now the Plaintiff bzonght this W2it of Erroz as heir to 
one of the Yusbands, and Exception was taken to his zit, becauſe the 
Plaintiff doth not make himſelſe heir to the ur vi voꝛ of the four Yusbands. 
Egerton, The zit is good enough, foꝛ there is a difference betwixt a Co- | 
venant perſonall, and a Cevenant reall, fo2 if two be bound to warranty, and 
the ane dycth, the @urvivo and the heir of the other ſhall be vouched, and he 
laid tach of the four and their heirs are charged, and then the heir of each of 
them being chargeable, the heire of any of them may have a Mit of Erroz. 
And afterwards the TW git of Extoʒ was avjudged good: And Erroz was al- 
ſigned becauſe the Wouchees appeared the ſame day that they were veuched 
by Attozney, which tbcy ought not to doe by Law, but they might appeare 
gratis the firſt day without Pzoccs in their pꝛoper perſons, and ſo at the ſe- 
quator ſub ſuo periculo : Oct 13 E. 3. Attorn, 74. and 8 B. 2. ib. 101, Ano⸗ 
ther Errc2 was aſfigned Becauſe the Entry of the warrant of Attoznep, foz 
one of th: Youchces is po. lo. ſuo, l D againſt the Tenant where it ſhould be 
againſt the Demandant, foz pzeſently when the Ucuchee entreth into the 
warranty, he is Tenant in Law to the Demanvant : Coke, As to the fir 
Erroz, Although be cannot appeare by Attozney, yet when the Court hath 
his appearance by Attozney, the ſame is well enough, and is not 
Erroz: As to the other Crroz, J confeſſe it to be Erroz, but we hope that 
the Court will have gzeat conſideration of this caſe as to that Erroz, foz there 
art one hundzed Recover ies erronious in thiz point, it it may be called an Ers 
9: Andthen we hope, ta avcid ſach a generall miſcheif, that the Court will 
conſider and diſpenſe with the rigez of the Law: As their Pzeveceſſo2s did, 
9H, 6. 30. In the W2it of Peſne : But J conceive, That the Wzit of 
Erroz is not well b22ught, fo2 the Aoucher in the ſaid Recovery is of four 
and their TWives, and when Ucucher ſhall be intended to w_ 
Pp 2 de 
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the right of their Wives, which ſee 20 H. 7. 1. b. 46 E. 3. 28. 29 E. 3. 49; 

And ſo by common intendment, the Uoucher ſhall be conſtrued in reſpec of 
the Wife ; Do alſo the Platatiff here ought to entitle himſelfe as this Mzit 
of Srroz as heir to the Wife : And fo2 this cauſe, The Plaintiff retin- 
quiſhed his Wit of Erroz; And afterwarvs he bzought a new zit, any 
entituled himſelfe as heir to the wite. 


— — 
Iu. 
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Mich. 26 & 27 Eliz, In the Kings Bench. 
CCCXCIX. The Queen, and the Dean of Chriſtchurch Caſe. 


mu. Ye Queens Attozney Generall bꝛought and pzoſecuteda Præmunire fo 
the Queen, and Parret againſt Dodoꝛ Matthew Dean of Chriſtchurch in 
Oxford, and others, becauſe they did pzocure the ſaid Parret to be ſued in the 
City of Oxford, befoze the Commiſſary there in an Acion of Treſpaſe, by 
Libell accozding to the Eccleſiaſticall Law, in which ſait Parret pleaden, 
Son Franktenent, and ſo to the Juriſdiction of the Court, and pet they did o/ 
ceed, and Parret was condemned and {mpziſoned : And after that ſui: depen 
ded, The Queens Attozney withvzew the ſuit faz the Queen; Aud it was 
moved, If notwithſtanding that the party gzeived might pzoceed : See 7 E. 
4. 2. b. The King ſhall have Præmunire, and the party gzcived his Adion :; 
See Br. Przmunire, 13. And by Brook none can have Premunire but the 
King : Coke, There is a P2eſivent in the Bock of Entries, 427. Ina Pras 
munire, the wozds are (ad reſpondendum tam Domino Regi, quam R. F) 
and that upon the Statute of 16 R. 2, and ibi. 42g, 429. Ad reſpondendam 
tam Domino Regi de contemptu, quam dict. A. B. de damnis: But it was 
holden by the whole Court, That if the Kings Attozney will nat further pw 
lecute, the party gzeived cannot maintain this ſuit, foz rhe pzincipall matter 
in the Præmunire is, The conviction and the putting of the party out of the 
pzotection of the King, and the damages are but accefſary, and then the pzin- 
cipall being releaſed, the damages are gon: And alſo it was holden by the 
Court, That the Pzeſivents in the Book of Entries are not to be regarded, 
foz there is not any Judgment upon any of the pleavings there, but are goed 
directions foz pleadings, and not otheriiſe. 


CCCC. Mich. 26, & 27 Eliz. In the Kings Bench, 


Fin s levyed; T?: Caſe was, A gave Lands in tail to B upon condition, That if the 
Donee 92 any of his heirs alien, oꝛ diſcontinue, &c. the Land oz any part 
of it, that then the Done tore-enter : The Donee hath illue two Wanghters 
and dyeth : One of the two Daughters levyeth a Fine, Sur Conuſans de droit 
Forſ-irure, come ceo, to her @iſter : Heale Serjcant, The Donoz may enter, faz al 
though the Siſters to many intents are but one Heire, pet in truth they an 
ſeverall Yeirs, and each of them ſhall ſue Livery, 17 E. 3. If one xfthe 
Diſters be diſcharged by the Lozd, the 02d ſhall loſe the Wardſhip of her, 
and yet the hcire is not diſcharged : And if every Sifter be heire to diberl 
reſpects, then the Fine by the one Sifter is a cauſe of Fozfeiture : Harris 
contrary, #03 conditions which goe in defeating of eſtates ſhall be taten 
Son licions, Mostly, and here both the Sifters are one heire, and therefoꝛe the diſcontiuw 
| ance by the one, is not the Ac of the other: Clench Juſtice, The wozds ah, 
Oz any of his hetrs, therefoze it is a foꝛfeiture, quod fuit conceſſum per tou 
Curiam : And Judgment was given accozdingly, 
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CCCCI, Mich. 26, & 27 Eliz, In the Kings Bench. 


He Caſe was, A woman ſeiſed of a Rent-charge foz life, took Yasband, | 

the Rent was arreare, the wife dyed, the Tenant ofthe Land charged: 4. 
Pzomiſed to pay the Rent in conſideration that the Rent was behind, &c, 
and ſome were of opinion, Becauſe that this Rent is due and payable by a 
Deed, that this Acton of the Caſe upon Allumpſit will not lye, no moze then 
if the Dbligoz will pꝛomiſe to the Dbligee to pay the mony due by the Dbli- 
gation, an Action doth not lye upon the Pzomiſe, but upon the Jþligation ; 
But it was holden by the whole Court, That the Acton did well lye, foz here 
the Yasband had remedy by the Statute of 32 H. 8. And then the conſidera- 
tion is ſufficient, and ſo Judgment was given foz the Plaintiff. 


. 27, Eliz, In the Kings Bench. 
CCCCiL Williams and Blowers Caſe, 


Eignold Williams and John Powell bzonght a Mzit of Erroz againſt the Err. 
| of Hereford and Blower upon a Recovery had in a Wzit of Diſ- 
ceit by the ſaid Biſhop and Blower againſt the ſaid Williams and Powell, fog 
that the ſaiv Williams had befoze bzought a Quare lmpedit again the (aid 
Blower and the Biſhop, and bad recovered againſt them by default, where, 
upon Williams had a Wit to the Metripolitan to admit his Cler ke, and in 
the Wizit of Diſceit Indgement was given foz the Plaintiffs ; Foz it was 
und, That the Dum mons was the Fryvay to appeare the Tueſday after, 
And \o an inſufficient Summons, and in that Wzit of Diſceit the Defens 
dants, Williams and Powell pleaded, That Blower the Jncumbent was depzi- 
ved ol his Benefice in the Court of Audience, which ſentence was affirmed 
upon A ppeal befoze the Delegates; and notwithſtanding that Plea, Audg- 
ment was given agiin@t Williams and Powell Defendants in the ſaid Mzit 
of Diſceit : And upon that Judgement, This Wait of Erroz is bought. 
Beaumont aſſigned four Errozs, Firft, becauſe the 15Siſhop and Blower joyn⸗ 
eh in the Mzit of Diſceit, foz their Rights are ſeverall, 12 E. 4. 6. Tws 
tannot joyne in an Action of Treſpaſſe upon a Battery done at one time to 
them: Do if one diſtrain at one and the ſame time, the ſeverall Goods of 
diverſe p2rſons, they acco2ding to their ſeverall pzoperties Mall have ſeverall 
Replevins, 12 H. 7. 7, By Wood: Do if Lanes be given to two, and to the 
heirs of one, and they loſe by default in a Præcipe bzought againſt them, they Joynder ig 
Hall have ſeverall Wizits, the one Quod ei deforcear, the other a Wit of Aion. 
Right: 46 E. 3. 21. A Fine levyped to one fo life, the Remainder to two 
Yusbands and their Wives in tail, they have Iſſue and dye, Tenant foz 
life dyeth, the Iſſues of the Yusbands and Wives (hill habe ſeverall Scire 
facias's ty execute the Fine by reaſon of their ſeverall Rights: Lands in an⸗ 
cient Domeſne hol den ſeverally of ſeverall Lo2vs are conveyed by Fine, the 
Lozds cannot joyne in a Wzit of Diſceit, but they ought to have ſeveratl 
Wiits, ſo here the Plaintiffs in this W2it of Dilceit, and the Biſhop claims 
nothing but as Oꝛdinary, and he leſeth nothing in the Quare Impedit, and 
therefoze by the zit of Diſceit he ſhall be reffozed to nothing : The ſecony 
Erroz was, Becanſe the War of the Defendants in the Wait of Diſceit was 
good, i. the depzivation,&c. and the Court adjudged it not good, t the Clerk 
being depzived, he could not enjoy the Benefice, if the Judgment in the 
Quare Impedit had been reretſed, and where a man cannot have the effec of 
his ſuit, it is in vain to bing any Action ; Leſſee foz the life of another loſeth *:2%%@- 
by 
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by ert onious Judgment, Ceſtuy que uſe dyeth, his Mit of Erroꝛ is gon, fo 
if the Judgment be reverſed he cannot be reſtozed to the Land, foz the eſtate 
is defermined. 31 E. 3. Jacumbent, 6. The King bzonght a Quare Impedit 
againſt the Jacumbent and the Biſhop, the Biſhop claimed nothing but as 
D2dinary; The Incumbent traverſed the title of the King, againſt which, 
it was replyed fo2 the King, That the Incumbent had reſigned pendant the 
Mit, ſo as now ye could not plead any thing againſt the title of the King, 
foz he had not poCeCion, and ſo could not counterplead the poſſeſian of the 
Bing: And here in our Caſe by this de pꝛi vation the Ancum bent is diſabley 
to maintain this Acion of Diſceit, 15 AM, 8. Jf the Guardian of a Chappell 
be impleadedin a Præcipe fo; the Lands of his Chappell, and, pend int the 
Wait, he reſigne, the @ucceMoz (hall have the TWzit of Erroz, and not he 
who reſignes, fo2 he is not to be reſtozed to the Lands, having reſigned his 
Chappell : So in our caſe, A depzivation is as ſtrong as a Reſignation. 
The third Erroz,becanſe in the Wait of Diſceit, it is not ſet fozth that Blower 
was Incumbent, foz the Wait of Diſceit enght to containe all the ſpecuall 
matter of the Caſe, as an Action upon the caſe, 4 B. 3. Diſceit, 45. The 
fourth Erroz, That upon ſuggeſtion made after Uerviq, that Blower ww 
Incumbent, and in, of the pzeſentment of the Loꝛd Scafford, and that he was: 
removed; andGriffia in by the Recovery in the Quare Impedic by default, a 
W2it to the Biſhop was awarded without any Scire facias againft Griffin, fo3 
he is poſſeſſo2, and ſo the @tatute of 25 E. 3. calls him, and gives him authee 
2ity to plead againſt the King, and every Releaſe, oz Tonfirmation made ta 
him is good, 18 E. 3. Confirmation made by the Ming after Recovery as 
gainſt the Jncumbent is good; And 9 H. 7. If a Recovery be had in a Con- 

tra formam collationis, the poſſeſſa2 ſhall net be ouſted without a Scire facius, 

ſo in Audita Querela upon a @tatnte @taple, Scire facias ſhall go againſt the 

Aſſignee of the Connſee, 15 E. 3. Reſpon. 1. Dee alſo, 16 E. 3. Diſceit, 35, 

21 Aſſ. 13. A Fine levyed of Lands in Ancient Demeſae (hull not be res 

verſed without a Scire facias againſt the Ter-tenant : Walmeſley contrary, 

The caſe at the Bar differs from the caſe put of the other ſide, foz they are 

caſes put upon D2iginal Waits, but our caſe is upon a judiciall Mut, and 

here nothing is demanded but the Defeadant is only to anſwer to the Diſceit 

and falſe-hood : And in this Taſe the ICue is contained in the Mzit twhich 

is not in any Dziginall Wzit, and the Judges ſh ill examine the iſſue without 

any plea 02 appearance of the Tenant, and here the Dekendant is not ta 

plead any thing to excuſe himſelfe of the w2ong ; And here the Judgment is 

notto recover any thing in demand, but only to reſtoze the party to his fozmer 

eſtate, and polleſſ ion, end if he hath nothing, he hall be reſtozed to nothing; 

And he put many caſes where perſo1s who have ſeverall Rights may joyne 

in one Action, as a Recovery in an Aſſitze againft ſeverall Tenants, 

may ſoyne in one Mzit of Erroz, 18 AN. Recovery in Aſize agait 


Dilleſo2z and Tenant, they ſhall both jcyne in Erroz, why net alſo in Dil⸗ 
ceit : 19 E. 3. Recovery againſt two Caparceners,the Sur vi voz and the heit 


of the other ſhall joyne in Erroz. As tothe ſecond Trroz, Williams andthe 
Sheriff ought not to joyne in the Plea, and alſo the Plea it ſelfe is not good 
foz the Wit cf Diſceit is, That Williams anſwer to the Diſceit, and the 
her itt ſhall certific the pꝛoceedings and thercfoze he ſhall not plead: and als 
the Plea it ſelfe is not good, fo2 although the Intereſt of the Incumbentbe 
determined in the Church, pet his Acion is not gone; as if in a Pracipe q 

reddat, the Tenant alieneth pendant the TW 2it, and afterwards the Deman- 
dant recovereth, yet the Tenant although his Intereſt be gon by the Feolk- 
ment, vet he ſhall have a W2zit af Trroz, and ſo here, and as fo the Scire faci- 
as, there needs none here againſt the new Incumbent, foz he comes 9 
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nant the Walt, and that appears by the Recozy, but if he had been in befoze — 
the bzought, then aScire facias would lye 2 D489 H. 6, It was ad, 


Mich, 26, & 27 Elia. Inthe Kings Bench. 


ccccul. Flemmings Cafe. 


ing was endiatd upon the Statute of 1 Elia. becauſe he hay given 4 ment 
the ®acrament of Baptiſme in ather ſezme then ts pzeſerided in the ſaid PS 
tatute, and in the Book of ccumnnen Pꝛaper, andthe ſaid Inviouent was 

befaze the Juſtices of Adige, Wray and Anderſon, Df ſuch offence done be- 

foze, and new de is indiaed againc, foz which, It was awarded that he fuffer 
Impziſonment foz a year, and ſhall be adjudged, ipſo facto, depzivey of all 

his ſpiritual pzomotions : Aad upon the Indiament Flemming b2onght a 
Wat of Errez, and aſſigned Trroz becauſe in the ſecond Indictment no mens 
tion is made of the firſt Andiqment,in which caſe the ſecond Indiament doth 

not warrant ſuch Judgment: Wray Juftice, It the fir Indictment be be- 
faze us, then is the ſecond Judgment well given, contrary if it be hefo2e os 
ther Juſtices. Clench, The ſecond Andiament ought to conceive the firſt cons 
vicion, end if one be indicted fcz a Rogue in tho ſecond degzee, the firif 
conviction ought to be contained in ſuch Jndioment, and in an India ment 
the day and time are not materiall as to true recovering in ficto: And it 
might be that this laſt Indiament was foz the firſt offence fog any thing ap» 
peareth : Coke who argued to the ſame intent, Compared it to the Caſe of 
1K29. and 22 E. 4.12, 12 H. 23. Jnvidment certified to be taken 
coram A B Jufticiarijs Domini Regis ad pacem, &c. without ſaying, nee non ad 
diverlas felonjas, &c. is void, and if a man hath been once convicted, be ſhall 
not have his Clergy it it appeareth upon Recozd befoze the ſame Juſtices, 
that he had his Clergy befoze. 


Hi'l. 27. Eliz. In the Kings Bench. 


CCCCIV. The Mayor of Lynos Caſe. 


Payoz ofl.yna was Indicted foz that he had received twenty four 
L ſhillings of one A foz giving of Judgment in an Adion of Debt. de pen⸗ ta4i&meors, 
bing befoze Lim againſt one B, and he was indicted thereof as of extoztion, In 
contemptum dictæ Dominæ Reginæ, & contra formam Statuti: Coke, The 
Indiement is inſufficicut Foz there is not any Statute to puniſh any Jndge 
In ſucha matter: Foz the Statute of Weſt. 1. Cap. 26, is made againſt 

„p. 27. Clerks of Auftices, Cap. 30. The Parſhall and his er- 
bants, Statute 23 H. 6. againſt Sheriffs, and other Statutes againſt Dznts 
ies, But no Adion lyes againſt a Judge, foz that which a Judge re- 
teides ls Bzibery and nat Trtoztion, Ec ſatis pzne eſt, judici quod Deum ba · 
ultorem, and there keze be ſaid the party indiged ought to be diſcharged : 
way Juſtice, Af in the Indiament there be wazds of Trtaztion ox Baibes 
ry, although ſuch an offence in a Judge be not materially Extoztion, if theſe 
hans contra pacem, &c. had been in the Andiament it had been goed, quod 

conceſlit: And afterwards the party was diſcharged. 
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CCCCV. Mich, 28, and 29. Eline In the Kings Bench; 
Criſp and Goldings Caſe: 


[ N an action upon the Caſe by Criſp againſt Golding, the Caſs was, That a 
Feme ſole was Tenant foz life, and made a Leaſe to the Plaintiff foz five 
pears, to begin after the death of Tenant fo2 life, and afterwards the 18. 
of October made another Leaſe to the ſame Plaintiff foz 21 years, to begin 
at Michaelmas next befoze; and declaring upon all the ſaid matter,heſaid, 
virtute cujus dimiſſionis, i.e. the later Leaſe;the Plaintiff entred and was poſs 
ſeſſed craſt.Feſt, S. Mich.which was befoze the Leaſe made t further declared, 
that in conſideration that the Plaintiff had aſligned to the Defendant theſe 
leaſes, the defendant pꝛomiſed &c. & upon non Aſſumpſit it was found foz the 
Plaintiff and damages taxed 600.1.Coke argued foz the Plaintiff againſt the 
Sollicitor Generall, who had taken divers exceptions to the Declaration, i. 
Where two oz many cenũlderat ions are put in the Declaration, although that 
ſome be void, pet if one be good the action well lieth, and damages (hall be 
taxed accozdingly, and here the conſideration that the Plaintiff ſhould align 
totum ſtatum, titulum, & intereſſe ſuum quod habet in terra prædiſt. 2, 
tion, that the Leaſe in poſſeCion was made after Michaelmas, i. 18,ORober, 
and the Declaratisn is, virtute cujus dimiſſionis, the Defendant entred cra- 
ſtino Mich. and then he was a diſleiſoz and could not aſſign his interef 
and right, which was ſuſpended in the toztious viſſeifin, and ſo it appeared 
to the Judges, and he ſaid there was not here any difeifin, although that 
the Leſſee had entred befoze that the Leaſe was made; fozthere was an agree 
ment, 4 communication befoze of ſuch purpoſed and intended Leaſs,althwgh 
it was not as yet eſfened, and if there were any allent oz agzeement that the 
Leſſee ſhould enter, it cannot be any difſeiſin, and here it appeareth that 
the Leaſe had his commencement befoze the making of the Leaſe, and bv 
foze the entry: But put caſe it be a diCeiſin, yet he aſſigned all the Intereſt 
quod ipſe tunc habuit. accozding to the wozds of the conũ de ration, and he 
delivered both the Indentures of the ſaid Demiſes, and quacunque via dats, 
be the aſſignment good oz void it is not materiall, as to the Acton, faz the 
confideration is good enough. Egerton @ollicifoz contrary. In exerp acm 
upon the Caſe, upon Aſſumpſit, there ought to be a Conſideration, pom, 
and bzcach'of pzomiſe, and here in our Caſe the Conſideration is, the alina 


ment of a Leaſe, which is to begin after the death of the Leſoz, whows 


but Tenant fo life, which is meerly void, and that appeareth upon the Ky 
£020, and as to the ſecond part of the Conſideration, and the Atgnment 6 
the ſecond Leaſe, it appeareth, that the Plaintiff at the time had but a Right 
fo by his untimely entry befoze the making of the Leaſe, he was nat tu it 
ſaid Leſſee, but was a wꝛong doer, &c. in 19 Eliz. in the Kings Een}, 
this difference was taken by the Juſtices there, and delivered openty dei 
WLo2d Chief Juffice, i. When in Action upon the Ceſe , upon Aft 


2 Conſiderations oz moze are lapd in the Declaration, but they are ut u. 


laterall, but purſuant, as A. is indebted to B. in 100 l. and A. 
to B. that in Conſitęratien that he oweth him 100 l. and in confi 
that B. ſhall give to A. 2 s. that he will pay to him the ſaid 100 l. at ſad! 
vay, if B. bꝛing an action upon the Caſe, upon this Aſſumpſit, and veclares 
upon theſe two pzomiſes, although the Conſideration of the 25. be nat a 
fozmed, yet the Action doth well lie : Butif they be collaterall conſiders 
tions, which are not purſuant, as if J in conſideration that you art « 
Councell, and ſhall ride with me to York, pꝛomiſe to give to you2ob. U 
this caſe all the conſideratio as onght to be proved, otherwiſe the Achm 
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Fooly and Preſtons :Wallpool and — RE 
Caſe, Kings Caſe; 

cannot be maintained: 0 in our caſe, the conſiderations are collaterall, TN 

and therefoze they ought to be pzoved, and afterwards judgement was given 

foz the Plaintiff. 


Hill. 23 and 29 Eliz. In the Common Pleas. 
| | CCCCXLVI. Fooly and Preſtons Caſe. 


an Action upon the Caſe , the Plaintiffe declared That whereas 
12 Gibbon was bound nnto the Plaintiff in quodam ſcripto obli- 
gatorio, figillo ſuo ſigillat. and coram , &c.recognito in forma Statuti Sta- 
= The Defendant in conſideration that the Plaintiffe would delt- 
to him the ſaid wziting , to read over, pꝛomiſed to deliver the ſame 

- againtothe Plaintiſt within ir dapes after, oz to pay to him 1000 l. in lien 
„upon which pꝛomiſe the Plaintiffe did deliver to the Defendant the 
ſaid wiiting, but the Defendant had not noz would not deli ber it back to the 
intiff, to the g2eat delay of the Execution thereof, and the Defendant 

| demur in Law upon the Declaration; it was objected that here is no (uf- 
fictent conſideration appearing in the Declaration upon which a pꝛumiſe 
migyt be g2ounded, but it was the opinion of the whole Court, that the 
conſideration ſet fozth in the Declaration was good and ſufficient, and by 
| Anderſon, it is uſuall and frequent in the Kings Bench: it I deliver to 
you an Obligation to rebail anto me, I ſhall have an action upon the Caſe, 
withant an expzeſſe Aſſumpſit, and afterwards judgemeat was given foz 


L 


Hill 28. and 29. Elia. In the Common Pleas. 
CCCCVII:Wallpool «xd | Kings caſe. 


Nliam Wallpool was dound to King by Recognizance in the ſumme of 
| 4001, and King alſo was bound to Walpool in 4 Bond of 100 l. Wal- u, es 
pool accozving to the Cuſtome of London, affirmed a Plaint of Debt in 
the Guildhall London againſt the ſaid King, upon the ſaid Bond of 100 l. and 
attached the debt due by himſelf to Wallpool in his own hands, and now 
King ſued Execution againſt the (aid Wallpool upon the ſaid Recognizance, + 
and Wallpool upon the matter of Attachment bzonght an Audita 
n and by Gawdy Derjeant, ſuch a W2it was allowed 
ſuch Caſe,26 Eliz. Anderſon at the firſt doubted ot it, but at laſt the Court 
received the ſaid W2it de bene eſſe, and gzanted a Superſedeas in ſtaꝝ of the 
and a Fcire facias againft King, but ea lege, that Wallpool ſhould 
find good and ſufficient Sureties, that he would ſue with effect, and if the 
matter be found againſt him, that he pay the Execution. 


Cc. Hil 28: and 24 El In the common Pleas. 


A Copy holder with licenſe of the Lozd leaſed foz years, and afterwards Copybolder, 
ſarrenvzed the Re ber ſton with ide Rent, to the uſe 'vf a ſtranger, who Surrender. 
isaymitted acc ly. It was moved, if here nerd any Attoznment.'ei- 
ther to ſettle the Keverſion,” oz to create a Pzivity, and Rhodes and Wind- 
ham Juftices were of opinion, that the ſurrender and admittance ate in the 
nature or an Inrellment, and ſo amount to an attozmment, oz at leaf 


bo ſupply the want of it. 
ef ” Q q Mich, 


ee ol. jlSS EE EE LE eee . Gobbi bad 


De viſe. 


ondit ions. 


outheotes 
le. 


arent in:? 


Rudaall aud Millers 
Caſs, 
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Aiob. 28 Elis. In the common Pleas, 2 66 
CCCCIX.. Ruddall and Millers Caſe. 
: * 


N Treſpaſſe, t ſe was this, William Ruddall Serjegnt at Law, 18 
H. 8. made a in Fee to diverſe perſons to the uſe of himlelle 
and his Yeirs, and 21 H 8. declared his Will, by which he deviſed his Lang 


to Charles his younger on, and ta the Yeirs males of his body, the Re 
der to John his e a Fee, ppon condition, That if Charles 
his iſe Mould diſt 1 only tg; to Hang oynture fog. 


— terme okt lives, * * and dyed ; 


Statute of 3 


H. 8. came, Chaflcy a eaſe to the . 8 

ding te the Statu tnte of 32H, 8. Any levyed a — — Be 
Conuſans de droit rome ceo, &c; A Ay Saen ie, a _ 
2 of their two 

te che e Ace 
927 yon the el Wen upon the 
dants, who re / en 2 Action was bzaught : ws 
dy, Fleetwood, and rjeants, fœ the Plaintiffs.: This Cage 
dition to refrain — viſcontinnance is good, as a Condition to 
Krain Mak, o 'Fetony : Ser 10H. 7.11. 13H, 7, 23. Aub befoze 
Statute of ores terratum: It A hay enfeatfey B; upon C 
That-Bnoz his Þeirs would alien, the lame was a good Condition I 
wood (which was gꝛanted per Curiam) And this Condition was annexed to 


good purpoſe, fo2 the Serjeant knew well, That Ceſtuy que uſe might have 
levyed 3 — '@-Recovery by the Statutes of 1 R. 3. 4 H. 5. 
— tyed to 1 nts vow hat (6. 

. ſaid Statute : Although it 
Top be eve — —ͤ—ę— 
-conſequence the Convitien aunexed 


ue uſe — —— —— 
and 1 be infents,conſtructions, and purpoſes 
5 N ike ellates as he had in the uſe, and that the ettutt, 
and Bon that was in the Fcoffee ſhalt be dearly deem 
and udged ta be in Ceſtuy que ule, after, (ach-quality, manner, fame, am 
as he had in the ule + And therefoze in the comman, aſſurancsw 

tion, Js 


and lale by Deed ant ol len, if ſuch alkuuance be man upon Candi 

in caſe of , the-poſſeCton is not raiſed by the Bargatnee, 

but by the Bargaine an uſe is raiſed to the Bargainee, and the poſſeſſion exe⸗ 

cuted to it by, and the Condition which was annexrd to the uſe 

_ is oy confoyned to the poſſeNion, and ſo it hath been — 90 
ta 


the 4 in * Par * 

by the Statute, as I Caſe ot Ch. 

2 As ta ths Condition, They conceived, That it is haken, foz where 

the De viloz had allowed to the Pe viſee to diſcontiane foz life, t — 
oy 


—— F'Y W CCC WT 


Simmes & Weſcots 


Caſe. 


Joynture to his Mile, nom ye yath exceeded his allowance,foz he might haue 
made a Acyntute to his wife in / de ſciſable by Fine upon a Gant upon a 
Render foz life, c. But this Fine with the Pz2clamations is a Bar to the 
fozmer entail which was created by the De viſe, and hath created a new en⸗ 
tail, and the fozmer tail was barred by the Fine againſt the intent of the De- 
viſoz : Alſo by this Fine he bath created a new Remainder, ſo as his ACus 
enheritable to this new entail, night alien and be unpuatſhed, which was a⸗ 
gainft the meaning of the Deviſoz : And as to the Leaſe t lives tothe Dey 
fendants, the ſame is nat any bzeach of the Condition, Fez that is warranted 
pp the Statute of 32 fl. g. which enables Tenant in tail to make ſuch a leaſe, 
ſo as it cannot be ſaida Diſcontinuance, which Anderſon and Periam gzans 
ted: But the Fine le vyed after is a bzeach of the Condition, and then the 
Re-entry upen the Leſſees, who hive their eſtates under the Condition is 
lawfuil : As where the wife of the Feoffee upon Condition is d. and 
afterwards the Condition is bzcken, now by the Re-entryof the 
is tcfeated : And Shutle worth put this caſe, A Feoffment is mate 
upon Condition, Lhat the Fecffee ſhall leaſe the Lands to A fog life, and 
afterwards g2ant the Reverfion to B in Fee, the Feoffoz may re-enter, foz 
bp this Conveyance he in the Keverſion is immediate Tenant to the Lov, 
where by the intended alſurance, the particular Tenant ,cught to be. Puck- 
ing, Fenner, and Walmeſley contrary ; Aud by Walmeſley; By this deviſe 
the uſe only paſſeth, and net the Land it feife. fo2 the @tacute of 1 R. 3. ex⸗ 
tends only to Aas executed in the life of Ceſtuy que uſe, and not to deviſes 
which are not ere cuted till after the death of the Deviioz, which ſee 4 Ma, 
Dyer 143+ Trivilians Caſe, S;e alſo 6 E. 6. Dyer, 74. The Lead Bourchi- 
ers Caſe, but 10 H. 7. Ceſtuy que uſe deviſeth, That his Erecutozs ſhall ſell 
the Land, now by the ſale of the Land in polſ foz the ſame is in a man⸗ 
net an Ad in his life, fo2 the Wendre is in by que uſe, and here is a 
Condition. and not a Limitation, fog the nature of a Condition is to dzaw 
back the eſtate to the Feoffez, Donoz, oz Lefſoz, but a Limitation carryeth 
the eſtate further : And he conceived, That the Condition is not bzoken by 
this Aa, fcz the intent of the Deviſoz is purſued, foz his meaning was, 
That the wife ſheuld have a Joynture indetetible againſt the Iſſue in taile, 
and that the inheritance ſhould be pze'erved; Chat both ſhould be obſerved; 
and he ſai, that this Fine being levied by him in the Reverſion upon-an 
cate fo2 life, is not any vifrontinuence, but pet (hall bar the eſtate Tail. 
And the Juſtices were clear of opinion, that the Condition is bzeken, and 
alſo that the intent of the Condition is vꝛoken, fez it might be, that Charls 
hav ine by a fozmer wife, which by this Fine ſhould be viſinherited, anda 
new Entail ſet on foct agatnft the meaning of the Deviſoz, &c. and after- 
wards Judgement was given foz the Plaintiffe, 


Hill» 21, Eliz. rot. 355. In the Kings Bench. 
CCCCX Simmes and Weſcots Caſe. 


$ an Aion upon the Caſe, the Plaintiffe detlared, That in conſiveras 
lon, that be would martie the Defennants Daughter, the Defendant pꝛo⸗ 
miſed, to give him 20. ind fo to y2ocure dim all the cozn gzowing"upon 
ſuch Lands, and t p2ovide neteſtaries foz he wedding dinner, the Defens 
dant did confeſſe the communnicition (etwirt them, and that be pzomiſed to 
Ave the Plaintiffe 20 l. ſo as he would pzecnre a Leaſe of certain Lands 
tohis -Darighter fo2 ber life, abſque hoc, that he pꝛomiſed modo & forma: 
The Jut v found the paomiſe cf the 20.1. but not any other thing, it was mo⸗ 
ded in arreſt of Judgement, that the Aſſumpſic whereof the Plaintiffe hath 
QA 32 declared, 


8 


Stile and Müllers Lee «nd Curetons 
Caſe, Caſe, 

declared, although it conſiit of dibers things, vet it is entite, and ii the 
wholt is not ound, nothing ts ound, and the Caſe of 21 E. 4. 22. was cited 
touching variance of Contract, as where an ad ion of Debt is bzought upon 
a Contract of a hozſe, and the Jury ſind a Contract foz two hozſcs, the Plains 
tiffe Mall never have judgement ; on the other ſive it was ſaid, That the 
Plaintiffe ſhall. recover damages foz the whole that is found, +, fo2 the 201, 
See 32 H. 8. br. Iſſue 90 In an adton upon the Caſe, the Plaintiffe decla⸗ 
red, that the Defendant did pʒomiſe to deli der four woollen cloaths, the De⸗ 
fendant pleaden, That he did pzomiſe to deli vet four linnen cloathcs, abſque 
hoc, that he p2omiſed, &c. the Jury found, That the Defendant did pzz- 
miſe to deliver two woollen cloaths, and che Plaintiffe vid recover damas 
ges foz the two. do in Matt, the waſt is aſſigned in ſuccidendo 20 oaks, 
upon which they are at Aue, the Jury find bat ten oaks, the Plaintiffe call 
have Judgement foz ſo much, and ſhall be amerced fozthe reſidue, Gawdy 
Juſtice. Mere are ſeverall Aſſampſics in Lach, as Br. 5. Ma. Action ſur ſe 
Caſe 108. a man in conſiveration of a marriage aſſumes to pay 20 l. per an- 
num fo2 four -ycars, two years incur, the party bzings an acton upon 

caſe foz the arrearages of the fwo pears, Wray in an adion upon the Caſe,t 
Plaintffe cught not to vary from his Caſe, as if a pzomiſe be gaoundes upan 
two conſiderations, and in an adion upon it, the Plaintiffe declares upon am 
cnelp, he ſhall never have Judgement, and here the Jury have not founy 
the ſame pzomile. *Clench, It pzomiſe be made to deli ver a hozſe and a Cow, 
and the Yozſe is delivered, but not the Cow; the party ſhall habe an Agion 
fozthe Cow, but he hall declare upon the whole matter, and afterwarys 
Judgement was given, quod querens nihil capiat per billam. - 


Trin. 31. Flis, In the Ks Bench. 


CCCCXI. Stile avd Millers Caſe. 


A Parſon Leaſed all his Glebe Lands foz pears, with all the pzofits am 
commonitics, rendzing 13 5. 4. d. pro omnibus exactionibus & deman- 
dis, and afterwards libelled in the @pirituall Court againſt his LeCees fa 
the Tithes thereof, the Leſſee obtained a Pzohibitton, See 32 H.8 Br, Dil, 
17. 8. E. 2. Avowry 212. Wray: Tithes are not things iſſuing ont of 
Lands, no2 any ſecular duty, but ſpirituall, and if the Parſon doth releaſe 
to his Pariſhioner all demanvs in his Lands, his Tithes thereby are nat er 
tina, and afferwards a conſultation was gꝛanted. 


Trin. 31 Eliz. rot. 902. In the Kings Bench. 


CCC CxlI. Lee and Curetons Caſe. 


N Debt upon an Obligation, the Defendant pleaded non eſt factum, and it 
found foꝛ the Plaintiſte, and Judgement given, &x afterwards the De⸗ 
fendant bꝛoug t ertoꝛ /t aligned foz crroz that the Declaration was per ſcrip# 
tum ſuum obligat. without ſaying, lic in Curia prolat. to which it was anſwe- 
red by Coke, that the ſame was but matter of fozm which a judgement ought 
not to be reverſey;fo2 that the Clark cught te put in without inftrudion of ths 
party, aud ſo it was holden in a caſe betwixt Barras and King, M. 29. and 39 
Eliz. Another erro2 was aſſigned, decauſe the judgement 1s entren, deb 
ne nihil quia perd onat. where it ſhould be quod capitawr , although the Pie 
were pleaded aftcr the generall pardon, and foz that cauſe the 1 


8882888 


% KK, !!. ˙ ˙⁵ʃxNMͤ  »z wo . 


3 


drachen Fiſhers fDierlly and Nevels © 


Caſe, Caſe. 


E — _ 


was reverſed, foz if the pardon be not ſpecially pleaded, the Court 
cannot take notice of it, as it was holden in Her jeant Harris Caſe, 


Trin. 31 Eliz, In the Kings Bench. 
cccxXxIUII. Lacy and Fiſhers Caſe 


135 Reple vin, the taking is ſuppoſed in S. which Land is holden of 
Pannoz of Efthall , the Defendant made Conuſans, as Bailiffe of 
Land of the Þanno2 afozeſaid, and iſſue was taken upon the Tennre, und 


it was trier by a Jury, out of the Viſne of Eſthall onely, Tanfield, The friall Trial. 


is not good, foz the ine onght not to have been tried by both Viſnes, S. and 
Efthall, ſoz two things are in iſſue. Af it be holden, oz not. 2. If it be pol⸗ 
den of the Pannoz of Eſthall, foz which cauſe the Viſne onght to be from 
both places, and the opinion of the Ccurt-was, That foz the manner of it; it 
was not good, as if an iſſue be joyned upon common foz cauſe of vicinage, 
it hall be tried by both Tenures, See 39 H.6.31. by Littleton and Danby, 
and the caſe in 21 E 3.12. was cited in a per que ſeryitia, the Pannoz was 
in one county, and the Lands holden in another ccunty, the Tenant pleaded, 
that he did not hold of the Conuſaz, and that he was tried be a Jury of 
where the Land was, See 2 H. 4. Gawdy denied the book cited ol 


county 
21 B. 3. to be Law, and the reaſon wherefoze the Viſae ſhall come from both 


places, is becauſe it is molt likety, that both. the Viſne-may better know the 
truth of the matter, than the one onely. Another Exception was taken, bes 
canſe the Conuſans (es it ſcems) is made accozding to the tatute of 21 H 
$.19, and yet the party doth not purſue the ſaid Statute through the 
Connſans : foz by the Statute. in Avowry 03 » khe party 
not to name any perſon certain to be Tenanttothz Land, c. noz to make 
Avowey a Connſans upon auy perſon certain; and now in this Conuſans 
he hath not ma de Conuſans u pon any perſon certain, but yet he hath named 
a perſon certain to be Tenant, &c. and in as much as this Conuſans is not 
made, either accozding to the CommonALaw, oz accozving to the Statute, 
it cannot be good, but that Exception was diCallowed by the Court, foz if 
the Stafute remedicth two things, it remetieth dhe,” and the Conuſans made 
in fozm as above, was well enough by the opinion of the whole Court. 


Trin.31 Fliz, In the Kings Bench. 
CCCCKXIV. Dierfly and Nevels Caſe. | 
m Action of Treſpalle, the Defendant pleaded Non-guiley, and if he 


might give in evidence, That at the time of the Treſpaſle, the Freehold 
was to ſuch an one, and he as his ſertant, and by his dement en⸗ 


tred was the queſfion;and it was ſaid by Coke, That the ſame might ſo be well 


enongh, and ſo it was adjudged in Trivilians Caſe; fozif he by whoſe com- 


mundement he enfreth bath Right, at the ſame inſtant that the Defendant 


emtreth the Right is in the other, by reaſon whereof he is not guilty, as te 
the Plaintiffe, and Judgement was given accozdingly.  - 


Mich. 


Expoſition of 
= Stat,21*'H,8, 
cap,19, 


302 SSavage end SRawlins $Harris and Bakers 
ES, Knights Caſe* Caſe, Caſe. 


— — — — 


Mich, 29 and 30 Eli. rot. 3546. In the Kings Bench. 
CCCCXV, Savage and Knights caſe. 


zit of Errcz was bzought upon a Judgement given in Leiceſter, jy 
1 Debt. Tanfield aligned foz Trroz, becauſe in that ſuit there was nat 
any Piaint, foz in all inferiour Courts, the Plaint is as the Dziginall x 
the Common-Law, and without that no Pzoceſſe can iſſue, and here upan 
this Recozd nothing is entred, but onely that the Defendant ſummonitus ſu- 
it, &c. and the firſt Entrie ought to be, A. B. queritur verſus Cc. Cench 
Juſtice, a Platat ought to be entred befoze Pꝛoceſſe iCuecy fozth, and this 
Summons which is entred here, is not any Plaint, and foz that Cauſe the 
Judgement was reverſed. 


Trim. 31 Eliz. In tbe Kings Bench. 
CCCCXVI. Rawlins Caſt. - 


I N Treſpalle fo2 bzeaking his Cloſc by Rawlins, with a continuando, It was 
moved by Coke, that the Plaintiffe necded not to ſhew a Regzelle to havg 
Damages foz the continuante of the firſt Entry, ſcil. foz the mean pzalits, 
and that appears by common experience at this day, Gawdy Juſtice, what- 
toe ver the experience be, I well knotw that our books arc rontrary, and that 
without an Entry he ſhall not have damages foz the continuance, if unt in 
a caſe where the Term oz effate of the Plaintiffe in the Land be determined, 
2 and to ſuch opinion of Gawdy, the whole Court did incline, but they did nat 
2 point, becauſe a Regzeſſe was pzoved, See 20 H. 6. 15. 

38. H. 6. 27. 


Tris 31Eljz, In the King: Bech. 
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CCCC XVII. Harris azd Bakers Caſe. 


Accompr, Nan accompt dammages was given by the Jury , and it was moved 

that damages cught not to have been given by way of damages, but the 

| damages of the Plaintiſle ſhall be confidercd by way cf Arrcarages, but let 

Collet and An- the Caſe, H. 29 Eliz. in the common Pleas , betwirt Coller and Andrews, 

drew: Cale, and ſee 10 H. 6. 18. In Accompt the Plainliff; ſhall count to his damage, 

but ſhall not recover damages, vide 2. H. 7. 3. 21 H 6, 20. The Platatiffe 

ſhall not recover damages eypzcſly, but the Court ſhall adde quoddam k- 

ctementum to the Arrearages , Coke, It hath been adjudged, that the 
Platntitte Hall recover damages ratione implacitationis, non Retentions, 


Dammages, 


* 
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cCcccxvm. 15. 32 Elis. In the Kings Bench. 


Be words of the Statute of 32 H. 8. cap. 37 of Rents are, that iht 
Erecutoz of aGzantee, of a Rent-charge map diſtrain foz the arrears 
ages of the ſaid Rent incurred in the life of the £TcKtatoz, ſo long es the 
Land chai ged doth continue in the Seiſin 02 pofſcſſion of the Tenant in De 
melne, who ought immediately to have paid the ſaid Rent ſo behind to the 
Teſtatoz in his life, oz in the Sciſin oz poſſeſſton of any ether pe:fon on 


Vigot and Srory r 30 | * » 
ClarksCoſe. L Allens ra TMallarys cee. 


by and krom the ſaid Tenant, 
Ke mannet as the 03 
have done in dis tile time. And now it was moved Court. 
gaant a Rent / charge to B; the Rent is behind, 1 838 
Lands in Fee, who viderſe pears after years 
enfeoffeth E. It was holden by Walmeſey, 4 an 

againſt Anderſon Lozd chief Juffice, that E. | 

ſaid arrearages tothe Erecutozs of A, but they all — the 

' Eſcheat, Tenant in Dower, oz by the courteſie, ſhoulp not be charged, fo; 
they do not claim in by the party one lx, but alfa by the Law. 


Hall. 32 lia In the Common Pleas 


— — in 


CCCCXIX. Wigot and Clerks ch. 1 


12 a Wit of Right by Wigot againft Clark fes td Wenne; of EU 
the County of Gloceſter, the four Knights pladiis eincti btb appeur, und r. 
took their co2porall Dath, that tbey weald r 

nam Aſlilam, and by direction of the court they ' 

the Exchequer chamber, and chere did teturn i | 
— and alſo their own names, and at th 
io tdem made, the 4 Knights aud 12 of 


bo , and it was ozderev by the ccurt þ the partie 
— and the Tenant, 0 cart, Ther bet Ktend fh 


vther —— ten Eſquires, and 
commend them foz their good any ſaffcient 
facias was awarded againſt the ſaid parties. 


Trin. 30 Eliz, rot. 614. In the a common Pleas. 


— 


CECCVXX rory and Alen, "5 : | 
"He cafe was, That Leffee fo} 30 unn 0 wn and then 
1 and ons B by s iti unting made vetwite 
didconthede and agzees- That the 


years 
tu three years in the ſaid Lanvs ar! and that the not be | 
any ſurrender ot ghia uri Term; to which Artictes the ſay! fo3 Th Surrender, 
years did after agzee and aſſent unto, and it was the opinion ot all the Jnffi- 
ces of the caurt. N 11 they allo were of 
winion, That one Lermoz could not ſurrender Termoz. 


Trin 31 Elia ot. 351 In the Coen Plas 


Cccbxx. Suan ie alp f 
— aQaind Mallry mjon's Sit _,,,,, 
tho conuſag was withiagy at tbr tine of the ., % 


ute Ptaple, foo that- 
Kawlenging of it, it was moved foz the Defendant, that the court ought 2 
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Pet and Callys 1 — and Wilmer and "0 
Caſe. Sextons Caſe. Oldfields Caſe. 

to hold Plea of. this matter, becanſe there was no Recozd of the Statute 

| remaining and therefoze by Law he was compellable to anſwer it, &c, 
| and a de ſhewed5 H. 8. where ſuch a pleading was allowed, and 
| judgement given, that the Defendant eat fine die, vide 16 Eliz.Dier 332, 
But on the divers pzeſidents were ſhewed. that divers ſuch Mutz 

Loves Cafe, ſhewed in the common pleas, as 30 Elix. Loves caſe, and the Loa 
Dudley and * and Ski caſe, and thereupon it was adjudged that the Action du 


| Skinners Caſz well lean this 


| court, 


Mich. 32 Elz. In the common Pleas. 


CCCCXXII. Pet ad Callys Caſe. 


Debt. 12 Debt upon a Bond foz perfozmance of cobenants the caſe was, I S byJy, 
denture covenanted with D that ſuch a woman, viz. R. S. at all times at the 


requeſt and 4 of-1.D; —_— crx — —— ſuch mung 
| | Lands to IÞ LD oz s as the (aid I. D. oz his 
heirs ſhould reaſonably deviſe oz require, I D deviſed a Fine to be leviedby 
the (aiv We and required her to come befoze the Juſtices of aſſiſs 


the woman came befoze the ſaid Juſtice to that intent, 
at that time was not compos mentis, the ſaty Jy 

take the Conuſans of the ſaid Fine, x this was averredin 
| upon the ſaid Bond foz perfozmancs of Cote, 
| ch was aſſigned in the not acknowledging of the lan 
| fpeciall matter the party did demur in Law, and the 
if the whole Court was, that the condition was not bzoken, fozthe 

| ealonable alurances which. & c but il the 
a Fine, there if the Juſtice doth re 
Bond is fozfeited, foz the party hath 


to 
Kice 


that it Gonld be done. 


++ Mich. 22 Eliz, In the com mon Pleas. 
* 


Wangford and Sextons Caſe. 


had recovered againſt the Defendant in an action of Debt 
had execution: The Defendant after the day of the Tefte of the 

ieri faci befoze the @heriffe had meddled with the execution of the 
Wiit, bona fide: foz money ſold certain goods and chattels, and dell betet 
it was holden by the Court, that notwithſtanding the 
a that the Sheriffe might do execution of thoſe goods in the hands of 
Enecntions. the buyers; os that they are liable to the execution. and execution once grand 

ed 92 made Hall have relation to the Teſt. of the Wait. } 


| Trin.29 El rl. oy 15. In the common Pleas_ ** 
CCCCXXIV, Wilmer and Oldficlds Caſe. 


N Debt upon a Bond, the Condition was to perfozm the Award of 1.5.&c. 
Arbitratozs make Award, That the Defendant befoze ſuch a day fil 
pay to thePlaintiff 1 000,02 otherwiſe pzocure one 4 beings fragt BE 
Bond to be bound to the Dbligee foz tho payment of 12 l. per annum th th 
Award, plaintitte foz his life, the Defendant pleaded the perfozmance of the Awan 


generallt 


Chat if 
kent (ur ſupra) the Lelſoz, e any on his part doth demand one 


Caſe, Caſe. 
generally, the Plaintiff aſſigned the beach of the award in this, That the ſaid 
A had not pap the ſatd 100 |. without ſpeaking of the cauſe of the award of the 
12 1. per annum, upon which the Defendant did demur in law; it was helden 
by the whole Court, that the Replication was good, foz the Award, as to 
the ſecond point was meerely void, as if noſuch Award at all had been, be- 
cauſe A was a ſtranger to the Award and the ſubmiſſion, but as to the point 
of the 100 |, the ſame is good, and ſhall bind the parties, and the plaintiffe 
had Judgement to recover, vide 21 E.4.75.18 E. 422,23. 


Mich. 31, and 3: Eliz:rot. 814_ In the common pleas. 


CCCCXXV, Fabian and Windſors Caſe. 


KN Treſpaſs foz entring into his houſe oz Inne at Uxbridge, it was found by 
ſpecial verdia, That the plaintiff leaſed to the Defendant the (aid houſe fo; <<*cs. 
ſeven years. rendzing Rent at the Feaſts of the Annunciation of our & a 
and Saint Michael, &c. with condition, that if the ſaid Rent ſhall be behind 
by the ſpace of ten dayes,&c. that it ſhall be lawfull tothe LeCoz to re-enter ; 
And afterwards at the Feaſt of the Annuaciatlon, 3 1 Eliz. the Rent was 


and there | 

the Feaſt of the Annunciation of dur Lady then laſt paſt : At was moved by 
fender, That upon this Uervic the Iſſue is not found foz the Plaintiff, i. 
the Ane was upon the dalle —— mon par of the houre was found, 
2. the Aue was, If the demand were of the due at the ol the 
Annunc tation paſſed, and the Werdic is foz rent due at the 
mand, &c. And it was the opinion of Anderſon, Periam; and W 
That as to the firſt point the Werdic was good enough foz the 
Windham contrary : But it was/ag2zeed by them all, in 


i lelle then is due, 03 in his demand voth nat ſhew the certainty of the 
and the day of payment of it, and when it was due, the demand 
foz a convition which goes in defeazance of an eſt ate is odious in La 
no re-entry in ſuch Caſe Hall be given, unleſſe the demand be pzeciſe 
fridly followed. 


Mich, 32: Ex. in the common Pleas, 


ccccxxv. Elmes and Medcalfes Caſe. 


ſame Evidence. which he gave befoge and no moze, That that doth make thy 
Uerdig to be void. | 


Fabian and Windſors FElmes andMedcalf.s* _ "305 | 


of the d8/ Demand of * * 


+ 


_— 
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306 4 Carter and Claycoles 
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2 Aich. 32 & 33 E. lu the common Pleas, 
+ , CCCCXXVIIL Carter and Claycoles Caſe. 


15 EjeRione firme by Carter againſt Claycole, the Plaintiff declared upm 
Leaſes, a Leaſe made by the Wardens and Fellowes of All-ſoules Colledge, 1, 
July, 10 Eliz. And it was ſound by ſpectall Uerdia, That Overden War, 
den of the ſaid Colledge, and the Fellows, &c. leaſed unto the Plaintiff, Co 
have and to hold from the Fealk of the Annunciation next following, to the 
end ol twenty years, and made a letter of Attozney to one, fo enter into the 
ſaid Mannoz, and to ſeale and delivet the Deed of the ſaid Leaſe in their 
names to the Plaintiff, who by fozce thereof entred into part of the demiſey 
P3emiſles, and there did ſeale and veliver the ſame, &c. But it was ng 
found that any rent was reſerven thereupon , An if this Leaſe were gooy, 
Chen the Jury found fo: the Platatiff, but if not, then ta the Defenvant : 
Cooper Werjeant, It hath been obſeden, That this Leaſe being but i 
twenty years,” is not warratifen'vy the Statute of 13 Eliz, Cap. 10. Faz the 
wants of the Statute are, Other then foz the term of 21. pears,as to that, Jt 
wan not the intent of the weutute, but only to abzivge. the gzeat and long 
Leaſes heretofoze mae by Colledges, amd to limit ſach Leaſes to a certain 
meaſure of time, ut ſupra, ſdꝭ twenty one years 03 thzre lites, & non ultra, 
bat on this nde as much as they would, which was g2anted by the wholg 
Court t matter was becabfe it is not found That the due rent was 
fats Leaſt ꝙ atruſtomed yearly rent a moze) and yet the 
Los if party will take ad dantage of ſuch deten 

| it han — it is found 


PE 


ith 


2 
2 


I 
$5 


whoreof the Judges are bound, 
Pleaded, foz it extends but to fuure places, viz. 

incheſter, and Baton, and there fdze ſuth a Þtatute 
pleaded, oz given in Evidence, and found by Uerdic : As where a un 
pleads a generall pardon, in which divers perſons are ercepted, he ought to 
pleav it ſpecially; ans hen, that he is not any of the perſous ercepted, 8 E. 4. 
7. 28 H. 7. So ſpeciall cuſtomes onght to be pleaded, Gavelkind, Bozonghs 
Engliſh, 21 E. 4. 35. 36. The King gzants to the Cittizens.of Norwich, &c. 
And afterwards by ac of Parliament, all their Liberties, &c. are confirmed 
by a generall confirmation to all Cities and Bazoughs, this is a ſpetiall 
and duct ko be pleaded; bÞ Brian, 59, 13 E. 4. 8. The Lozd Sates taff 
a of Parliament, That All Tozpozattins made dy the King, H. 6, Wal d. 
vold, Is a pet tall ac; andvaght tv be pleaded: And bee 28 H. 8. 37. & 2. 
Dyer. If the Statute of 21 H. 8 cap. 13 Of Lands taken to Ferme by Et 
cleſiaſticall perſons by a ſpetiall Law: Yelverton cecntrary ; The Statute 
of 13 Eliz. is a ſpetiall Law and ought to be pleaded, but the Statute of 13 
Eliz, is a generall Law which now ſee Hollands caſe, 29 Eliz. and Damports 
car, 25 Eliz. And this ac of 13 E'iz. is tzenerall in reſpect of time, foz it 8- 
tenteth to all time after (from hencefozth) and to all perſons to whom ſuch 
Leaſes ſhall be made, the wozds of the Statute arc, ſcil, To any — 


: 


4 
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* Carter and Claycoles 
1 Caſe. 


perſon, in reſpen ot perſons -who ſhall leaſe, all ſpirituall perſons : Gene - 
ran in reſpea of the end, which is the maintenance of learning. which extends 
to the com mon pꝛoũit, &c. Drew Derjeant, That this ad dt 13 Eliz, is-ge- 
nerd in reſ pen of reſtraint only, but extends only to ſpiritnali pet oma und 
therefoge oug bt to be pleaded, fox otherwiſe the Court ſhall nt take notite of 
it; Aste Statute of 23 H. 6, of Sheriffs ought ts be pleaden/ which ſee ih 
the Caſe of Dive and ManninghamyPlowden, 64, 65. And although the Sti- 
tute10ught not do ve pieade d, Pet this Leaſe is not votdagainÞ the Wars 
made it, but againt is @ucceCoz, although ao rent be r 
on itanat with lt anding that the pertlaſe of the Statute be: (utterly void ant 
of none effec, to all intents, confiracions, and purpoſes) n upon the Sta» 
tute of 1 Eliz, concerning Leaſes made by Biſhops, the Law hath bern i ta» 
ken in the caſe of the Biſhoꝝ of Corentry and Leichfeild upon . Gant ot the 
next Avoydance, That although it-voth not bind the Succeſſ@s, vet it halt 
bind the Gzantoz himſelfe: Sq here this Leafs being made by the pzeſent 
Warden and Fellowes of the Colledge afozeſain, although it he not ſofici- 
ent to hind the @ugceCo, pet it all bind the Warden who mne the Leaſe 
Puck2ring contrary, And as to the caſe of 13 Ei 48. thereaſaithere is; be» 
cauſe there is an Exception in the ſaid Statute of divers Gjzants made 
King H. 6. and therefoze the (ain Ad onght ta he ſpecially pleaded.: An 
34H. 6. 34. by Priſoit: But tn this Ad of 13 liz. there is not'any Excep⸗ 
tion, and although it be a gencrall dd with. a Aeſtraint, vet ſach an Ac 
qught not to be pleaded, and thete ſoze 27 H. 8. 23. In an aatun upon the Sta- 
tute of,2.1 H. 8. foz taking of Lants to Ferme by ſpiritnall perſons, he need 
not make ment ion af the Statute : Aud after the | 
upon this point, whether the Leaſe be ſo void, void againtt a ſtrat 
ger ; Vo as the Defendant who dath not clatme under the and who 
bath no title to the Land may avetd it. And periam Jultce- 
Cale put by Puckering ; A mozgages Lands m A: upona uſurous'contract 
fo; one hund zed pounds, and hefoze the dax of payment B is qufted by C 4 
whom B bzings an Acton, C cannot plsad th Statate of Uſary, fas he 
hath no title: Fon the eſtate is void againſt the Poatgagayx; Another Ex⸗ 
f TR = — — ö 
upon a L arden and a: me or 
Warden,73 E. 4. 8. 18 E. 4. 8. In Ttefpaſſe the Deteudant both juſtifle,- 
becauſe that the res / hald was in the Dean and Chapter; and he as Servant, 
71 by the ir 2 entred; And Grceptton 222 to 
lea, becauſe he b | 
name: Do if a Leaſe be made by Dean and Chapter in theſe words, Nos 


tee bzonght a Wzit of Annaity against the @urcefſoz of the ſain Pꝛovoſt: 
and by Hull, The zit is well enough, but the Chriſtian name ought to be 
let down in the Wait : o here, becauſe that the name of Baptiſme of the 
Warden is net in the Declaration, the ame 1s not good: But the opinion of 
the whole Court was, That the Declaratian is gaod enongh,-and they did tx 
lee eſpecially upon the Book of 21 E. 4. 15. 16. 'Where-Debt is taought by 
the Dean and Chapter without any Chriſtian name, and the W zit helden 
good: Anderſon: At ſtands with reaſon, That toz as much as the Colledge 
was inco2pozated by the name of Warden and Fellowes, and not by any 
Chriſtian name that they may purchaſe, and leaſe by ſuch name without ane 
Chriſtian-name, and may be impleaded, and implead others by ſuch name, 
and as the Fellowes in ſuch caſe need not to be named by their Chriſttan 
names, no moze ought the Warden: But of a Parſen, Uicar, Chauntry” 
Pyciſt, it is — fooin ſuch cale the — of Baptiſme onght to be __ 
r 2 : 


Carter C aycoles 
Caſe. 


: It was alſo objeced, That becauſe ihe Lefter of Attazney was to 0h 


bo 


hath Lands, 
iti found. that he entrev into the Pannoz,and fo the Leaſe is voto. Jap 
it was ſaid by Packering, That if A leaſe two Acres in two ſeverall Connties 
rendzing tis the ane Acre wn ſhillings, and foz the other Acre ten ſhillings 
and make a Letter of Attozney to make Livery in both, if the Attozney en, 
eth inta ane Acre, and makes Livery, the ſame is void, foz the Atbazney 
not purſaed his authozity, foz peravventure J would not have leaſed the 
Acre whereof Lidery is made foz ſuch rent of ten ſhillings, being perhaps of 
gzeater value, but with the other Acre which was of leſſer value, and ſo the 
mil-erecuting of my warrant ſhall pzejudite me: Windham, Perhaps i 
one entire Rent had been reſerved ont of both Acres, it may be that by the Li, 
very in one Acre, all is void, But by Puckering e Rent cannot 
be reſerved upon ſuch a Leaſe of two Acres in ſeverali Counties: Walmeſley 
denyed the Gaſe put by Pockering, foz the anthozity is executed well enough, 
wi doth not upon the Uerdict, but that the Colledge was in pollel⸗ 

at the time of the Leaſe made, and then there needed not any ſach En- 
boy. bat the bare ſeating and delivery of the Attozney is good enough: And 
{ſo it voth not appeare by Aer dia, That the Colledge hath any Manno: am 
there loge, it ſhall be ſo intended, and then the cafe is no other but that, f 
leaſetha Panoz, any certain Lands in D, and makes a 


dling 

Liveryjaad the authozity duely executed: But if it hay 

\ found, that the Colledge hay ſnch a Pannoz 
without niedling with the Þannoz, 


is void ta all intents and purpoſes accozving to the words of 
ſomeit cannot berefembled to the caſe cited befage, of the 


the @ucceſſozs, and not fo2 the pzeſent JIncumbenty and to the utter 
impoveriſhing of all ®ucceſſozs,without any reſpect to the party himlſelf,as it 
appeareth by the pzeamble ofthe ſaid Statute, where it is obſerved, That by 
long and unreaſonable Leaſes, the decay of ſpiritnall livings is pꝛocured, fo; 
the remedying, and pzeventing of which long Leaſes this Act was made am 
that the ®ucceſſo2s ſhould not be bound thereby: And theſe Leaſes are nut 
voi d, ſimpliciter ſed ſecundum quid i. e. as tothe Succe(ozs: As upon the a/ 
tute of 11 H. 7. cap. 20. Diſcontinuances made by weomen, &e. Hall be 
vold and of none effec, yet ſuch a Diſcontinuance made is good again# the 
woman her ſelfe : o upon the @tatute of 1 Eliz, concerning Biſhops ; Bee 
now Coke, Lincolne Colledge Cafe, 37 Eliz. in the thzee Repozts, 60. A Leaſe 
made by Dean and Chapter not warranted by the laid Statute, ſhall not be 
void untill after the death of the Dean who was party to the Leaſe: 0 ups 
on the Statate of 13 Eliz. of fraudulent Con vepances, ſuch fraudalent Con 
veyance is not void againff the Gzantoz, but againſt thoſe who are 
foz by the ſaid @tatuts, and that the Leaſe in the pꝛinctpall caſe is not * 


— — a. r . 1 T_T 


TS FT HH OT WW r XX MT nG T_T TYP }_w mw TY 63 TS WO _=»*= VT . p m ²—ũ . %—·ÜÄ om. hs. is ⁵D²P 0D MS. ©... £4 ow Tr HS Www TX Wy * TY Tﬀﬀ:mn WW *u —_— ” > ww * 


gzeat miſchief would fall to the Collevge tog whole benefit this 


—— — 


* and Sau v Maidwel! and Andiows — — 


Caſe. | Caſe... 
.. - 2 1 — oi 
but vaidable, all the Jultzces agreed to be avoided by the Calledge, oz 
ſhould be 


a. who claim by it, and by Anderſon, if ſuch a 


made, £02 if (uch-Leale be made rendzing a ſmall Rent, then if | 
peſes. be (ound oz eſmied, the Kent was arrear , the Colledge could not ha de 
remedy {02 the ſaid Rent: Alſo dy periam, ſuch a Lefee might habe an A- 
gion ol Treſpaſſe aga inſt a ſtranger, who entreth upon the Land, 

pu ves t hat the Leaſe is not void, but voidable, and afterwards 
ding all the Oed iens, Judgement was given fog the p 
chief gntbority, which moved Periam Auſtice to be of ſuch 
mans caſe cited hefoze, 28 H.8.Dyer 27. where a Leaſe was 
tual perſon againſt the Statute of 21 H.8. and a Bond oz Di 
fozmance of covenants , and thereupon an Action was 
plain it therein had Judgement and recovered, which not 
if the Leaſe were utterty void againſt the Leoz and Leſſee, as 
wozds of the @tatute are, and although it is not alledged in 
that was any cauſe of the Judgement , yet in his opinion it 
cauſe of the Judgement in that caſe. | 


Paſcb. 35 Elin. In the common pleas. 
CCCCXXVITT. Bighton aud Sawles Caſe: 


4 upon the caſe., it was agzeed. by the whole Court 
where Judgement is given, that the plaintiff ſhall recover, and 
it is not known what damages, therefoze a Wizit iſlueth to enquire of 
damages, That the ſame is not a perfect Judgement befoze the damages 
turned and adjudged, and thereſaze they alla agzeed, that after ſuch award, 
t befoze the damages adjudged that any matter might be ſhewed in Court 
c 
ages are the pꝛincipall thing recovered,and 4 damages 
be the pzincipall, then the Bll Jupgement ut groan matt hey be rover 
ned, but in Debt where a certain ſum is demanded it is e. 


Paſch. 33 Elin. In the common Pleas. 


CCCCXXIX. Maidwell and Andrews Caſe. 


Aidwell bought an Acton of Covenant againſt and 
was this, That R. was ſeiſed of Lands, and 24 
tend ing Rent ; and afterwards deviſed the Reverſion to his wife foz li 
and died. Andrews the Defendant took to wife the wife of the Deviſoz, 
Deviſee of the Keverſion, afterwards Andrews bargained and ſold the 
Reverfion to one Marland and his heirs during his own life, and 
Ganted the Kent to the Plaintiffe, and covenanted that the plai 
enjoy the ſaid Rent during dis Term, abſque aliquo legitimo im 
if the ſaid Andrews his Yeirs 02 aſſigns, oz any other perſon, cla 
the ſaid Marland. Marland died ſeiſed, and the ſame veſcended to 
heir, and the bzeach of the Covenant was aſſigned, in this, i. in the heir of 
Marland, who hath the Kent by reaſon of the Gzant of the Reverſion fo 
ut ſupra, the Deſendant pleated the Gzant of the Reverſion to 
Marland, vo ſcriptum (without ſaying, Sigillo ſuo ſigillat. & hic in Cuaig 
prolat.) abſque hoc, that the ſaid Re ver ion and Rent deſcended to B. and 
therenpon the plaintiffe did demur in Law, and the cauſes of the Demur- 
ret were aſſigned by Yelverton @erjeant. 1 The Gzant of the Re ver llon 
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2 Maid well and. Andrews 
I er. 


— 
— —— 


Traverſe, 


Vernon and 


| Grayes Caſe, 


hath Deſcent, Where he ought to have fraverled the dying ſet 
0 ung deltendable, the vying ſeiled is the ſubſtance, and 
el the effect > And though the Gzankvk'the Re vertlon was 
vut fo; the lite ar che Gzantoꝛ, pet the eſtates gzanted is deſcendable, as 27 
£17451. Tenant by the Coutteſie teaſeth his eſtate to one and his heirs, the 
Gzatitoz ditt dis Meir entteth, and a goed Bar againlt him in the Reber, 
Aon, and ſer 14 E. 3. Action 36. Annuity. gzanted to one and his Yeits 
the term ol another mans life, the Gzantoꝛ dieth, living Ceſtuy que uſe, the 
Heir of the Gzantoz baings a wzit' of annuity, and it was hoiden Paintal, 
nable, and he ſaid that where the dytngeiſed is confeſſey-and avoided by the 
other ſive, there the Deſcent is traverſabte, and not thevying ſeiſed, an 
that was the Caſe betwirt Vernon and Gray. In an Avoway Vernon con 
veyed the Land from We Lead Powes, to him as next Petr fo him, becanſe 
the Lozd Powes died ſeiſed in his Demeſne as of Fee withont ine, and 
the Platntiff conveyedfrom the ſaid Lozd Powes by Deviſe, and traverſed 
the Deſcent fo the Avowant, fo2 the dying ſeiſed was confeſſed and avoided 
by the De viſe, 23 Eliz, Dyer 366. Dee 21 H.7.31. Jn Treſpaſſe the Dy 
fenvant ſaith, That T was ſeiſed, and dyed ſeiſed, and that the Land de- 
ſtended to him as Son and Beir, and that he entrev, the Plaintiff ſaid That 
T was ſeiſed, and took to wife K, and they had iſſue the Plaintiff, and yes 
ſeiſed, and the Land deſcended to him, and traverſed the Deſcent tothe 
Defendant, and ter wir William Merings Cafe, 14 H. 8. 22, 23. But if the 
par ties do not clatm by one and the ſame perſon, oz the dying ſeiſed be not 
confeſled and abvived, there the dying ſeifey chall · be traverſed, and nofthe 
1 . Be the Bar i cient oz not, ifthe Deca / 
t be not the Plaintiffe ſhall not have Judgement, and here 
is not any bzeach vf Covenant, viz. that the Plaintiff ſhatl enjoy it, with 
out any lawfull impediment of the Defendant, his Yeirs oz Aſſignes, ; 1 
ny claiming by Marland, and then if the Yeir of Marlaad cannot make am 
lawfull claim, then there is not any bzeach of Covenant aſſigned, and he 
ſaid becauſe it is not ſhewed, that the Land is net holden in Bocage, the De 
viſe is not good fo it may be that the Land is holden in Capite: but admit the 
Deviſe good, that when Andrews bargains ang ſells unto Marland, and the 
Tenant never afturns, then nothing palleth, and then the Heir of Marland 
canndt make any lawfull claim oz lawfull impedimeꝛi t. Periam Juſtice, Her 
Marland was aignee of Andrews, and if he oz his Beir make claim, als 
though that the alignment be not ſufficient in Law, yet becauſc he hath tv 
tout by this altignment. his claim is lawfull, and ſo there is a bzeach of th 
Covenant, and although it is not alledged, that the Land de viſed, is alben 
in Socage, pet the De viſe is good fo2 two parts of the Land. A 
Juſtice, It it be good but fo2 twa parts, then is the Reverſion appoztioned, 4 
the Rent deſtroyed, and ſo Marland hath not any Rent by his purchaſe of the 
Never lion, and ſo he cannot lawfiilly diſturb the Plainttffe, the Law voth 
create his appoztionment, which gꝛows by the Deviſe, and therefoze ths 
Rent ſhall not be deſtroyed, but if it had been none by the Act of the park, 
it had been otherwiſe, and J would willingly hear, if the Yeir of Marlaod 
be allignee of Andrews, foz otherwiſe he is not within the wazds of the CV 
venant, taz Marland hath an eſtate to him and his Yeirs foz the life of ans 
ther : now after the death of Marland, his Heir is a ſpectall occupant, - 
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Oglethorpe and - FTracy and Ivies 5 Bond & Richardſons $71 
5 Hides Caſe. Caſe. Cale. 


11 H. 26 Eliz. Rot. 560. in the Common Pleas, lach an Veire hall not * 
have his age. 


Paſch, 33 Es. In the common Pleas. 


CCCCXXX. Oglethorpe and Hides caſe. 


* 


12 Debt upon a Bond foz the perfozmance of Covenants, it was holden by 

The whole Court, That it the Defendant pleaded generally, the perfoz, Debt, 

mance of the Covenants, and the Plaintiff doch de mur generally upon it 
accozving 


without ſhe wing cauſe of Pemurrer ; Judgement ſhall be given 
to the truth of the cauſe, foz that default in pleading is but matter of 
and is aided by the @fatute of 27 Eliz. But if any of the Covenants be in the 
disjunai ve, ſo as it is in the Zleaion of the Covenantoz to doe the one oz the 
other, then it ought to be (ſpecially pleaded, andthe perfozmance of it, fo 
otherwiſe, the Court cannot know what part hath been perfozmed. 


Mcicb. 32 Eliz, In the common Pleas. 


CCCCKXXI. T racy ard Ives Caſe, 


£ Dotver by Margaret Tracy againſt Ive, the Caſe alete 
was ketted and enfeoffey Stupton and others of tion parts of the Lands tt 
uſe of himſelfe and the Defendant his then wife, and their dei 
with \ That if his ſaid wife didſurvive him, 
ſums of Mony not exceeding two dundzen pourtds, to ſuch 
Fealfoz by his laſt will ſhould appoint, and afterwards he 

a ed certain ſumms of mom to be 

whole to the ſum of ene hundzed and fifty 

to divers of 


made foz the Joynture of- the 


| Demandant 
03 cirtumſtance was pzoved to verifie 
the Jury to find fog the Demandant, 


Mich. 32 Eliz, In the Common Pleas 


3-1. CCCCXXXIL Bogd and Richirdſoris Caſe 


[Debt upon x Bond, the Condition was to pay a leſſer lum ſuch a day, Debt. 
and af ſuch a place, the Defendant pleaded payment acco2ving to the Ton- 
which they were at iue ; And it was found by 1 
um was paid ſuch a day befoze the day contained in the 
Berw, and then received, and upon this Uerdict Judgement was gtven 
— Plaintiff, fo} the day is not material, noz the place, but the payment 
ſubſtance. 


Tris. 


— —— —ñ—-—ä—P — — 


Trover and 
Converſion, 


Debr. 


Pleinment 
Adminiſtcd, 


Adminiſtra - 
tion 


Marſhes Corbers Gillam ana Lovelaces 
Caſe. Caſe, Caſe. 


- 


Trin 32 Eliz. In the common Pleas, 
CCCCXXXII. Marſhes caſe. 


Dods came to a Feme covert by Tro ber, and ſhe and her Hus band did 

convert them to their own uſe, it was golden per Curiam, That the 
Action upon the Caſe, ſhall be bzought againſt the Yusband t Wife, and nat 
againſt the Yusband only, foz the Action doth ſound in Treſpaſſe, and it ig 
not like unto Detinue, foz upon a Detainer by the Mile, the Action lyetha, 
gainſt the Pusband only. | 


Tria. 32 Ex. In the commmon Pleas. 
CCCCXXXIV. Corbets Cſe. 


A N Action of Debt was bzonght by Dziginall Wzit againft an Ami 
niftratoz in another County, then where the Admifſtratoz was commo- 
rant, and befoze notice of the ſuit, he paid divers debts of the Inteftate 


due by ſpecialty, and ſo he had not ACets to pay the debt in demand, having | 


Aſſets at the dax of — — oy IG ; And — the Defendant 

appearing, pleaded this ſpeciall matter, and concluded, ſo he had nothing rv 

en Aad it was holden per Curiam, to be a good Plea, 
ee 2H, 4. 21. 23, 


- Mich, 32 El. In the common Pleas. * 
c ckxxxv. Gillam and Lovelaces Caſe. 


Atharine Gillam, Adminiſtratrix of John Gillam bzonght Ejectione firme 
gainſt Leonard Lovelace, and upon not guilty pteaded, It was found 
tam the Plaintiff ; Jt was mo bed foz the Defendant in arreſt of Audgement, 
t the Declaration was net good becauſe the of Letters of Ad 

iſtration is ſet fozth in this manner, viz. Adminiſtratio commiſſa fait 
Querenti per Willielmum Lewen Vicarium generalem in ſpiritnalibos Epi Rom 
without averring, that at the time of the gzanting of the Letters of A 
niſtration, the Biſhop was in remotis zgendu, foz a Biſhop pzeſent in Eng 
land cannot have Vicarium : ut as to that, Jt was ſaid by the whole Court, 
That the Uicar generall in Spiritualibus, amounts to a Chancelloz,fain 
truth the Chancelloz is Wicar generall to the Biſhop : Another Exception 
was, becauſe the Declaration is not Epi. Rott. loci illius ordinarij, but that 
was not allowed, foz all the Pzeſidents, and the courſe of the Court is, T 


vy way of Declaration ſuch allegation needs not, but by way of Bar it is n. 


ceſfary: Another Exception was taken, becaufe the Plaintiff hath peclared 
of an Cjectment, and alſo, quod bona & caratla ibidem invent. cepit, At. 
And here; in the Uerdict, the damages, as well foz the Ejectment, as ſa i 
Gvods and Chattells, are entirel? taxed: Jt was avjozned. pl 
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ä pton and Leigh ind Okelies and 3 77 
Caſe. Coopers Caſe, 2 Chriſtmas Caſe. 


— — 


Mich 32. Fliz. In the commou Pleas, 
CCCCXXXVI. Greeves Caſe. 


N a Replevin, the Defendant made Conuſans of Bayliff to one Greeves 1 
Ind Rockwood, &c. and ſaid, That A was ſeiſed of the Lands, and 6 Eliz, Replevin. 
enfeoffed certain perſons in fee to the uſe of his laſt Will, by which he willed, 

i that his Feoffees ſhould ſtand ſeiſed of the ſaid Lands, untill the ſaid Greeves D. tes. 
* had levyed of the pzofits ofthe ſaid Lands, the ſum of one hundzed pounds: 

It was objected againſt this Connſans, that here is no deviſe, foz Aat the 

time ol the deviſe had not any Feoffees, but the Exception was diſallowed by 

the Court : And they cited the caſe of 15 Elz. Dyer, 323. Lingens caſe, 

A made a Feoffment in fee to his uſe, and afterwards deviſed that his 
Feoffees ſhould be ſeiſed to the uſe of his Daughter, that the ſame was a good 

de biſe of the Land: See 29 H. 8. Br. Deviſes, 48. 


A 


Mich. 31 & 32 Eliz. In the common Pleas. 


CCCCXXXVII. Kemptorfand Coopers caſe. 


San? 


[ N Treſpaſſe fo2 bzeaking ofhis Cloſe, the Defendant pleaded, that befoze 

this he had bought an Ejectione firmæ againſt the now Plaintiff and reco- Barr. 
vered, and had execution, &c. Judgment if Action, &c. And by Periam, 
Windham and Anderſon Juſtices, the fame is a good Bar, and the concluſion 

of the Plea is alſo goov, Judgement if Action, without relying upon the 
Eſtoppell. 


Mich. 32. Eliz, In the Kings Bench. 
ccccxxxvnl. Leigh and Okeley and Chriſtmas Caſe. 


0 he Leigh Fermez of the Queen of a Wood called Meerherſt Wood in 
arpleſden in the County of Surrey, bzought an Action of Treſpaſſe a- 
gainf®Henry Okeley and Robert Chriſtmas foz bzeaking of the ſaid Wood, 
ind there in entring and cutting down of two hundzed loads of Wood, and 
carrying away the ſame, &c. The Defendants pleaded, And befoze the tine 
in which the Treſpaſſe was ſuppoſed, &c. That King H. 8. was ſeiſed of the 
Pannoz of Warpleſden whereof the ſaid UW ood was parcell of which Pannoz 
a Cloſe called Withybod containing eleven Acres, eidem boſco adjacent, Cuftome; 
was parcell, and that the ſaid Wood is, and time cnt of mind, &c. was cloſed 
and ſeperated with Vevges and Ditches, from the ſaid eleven Acres 
which- laid Hedge and Ditches, per totum tempus prædict. fuerunt & ad 
buc ſunt prædict boſco ſpectant. & pertinent. And that the ſaid eleven 
Acres are, and time ont of mind were cuſtomary Lands parcell of the Man⸗ 
ng afozeſaid, and demiſed and demiſable in Fee-ſimple ; And that the ſaid 
Ring H. 8. at a Court holden, 38 H. 8. by his Steward demiſed the ſaid cle- 
ben Acres by copy, to John Goring and his Vetrs, and that within the ſaiv 
Pannoz there is this Cuſtome, That evory Copppolder, Tenant of the ſaid 
eleven Acres, xc. have uſed and accuſtomed, per ſe vel ſervientes ſuos per eo- 
rum præcept. ſuccidere, capere, & aſportare ſubboſcum in prædict. boſco in quo 
c. pro reparatione przditorum ſepium & defenſionum inter prædict. boſ- 
cum in quo, &c. and the ſaid ele ven Acres, &c, quandocunque eædem ſepes 
E deſenſiones in decaſu extiterint, and ſhewed further, That at the time of 
| Sf the 
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2 * Okeley and 7 
hriſtmas's Caſe. 


. 


the Zreſpaſſe, &c. the ſaid Hedges and Fences were in decay, and ſo jutti⸗ 
fied: Upon which the Plaiatiff did demur in Law: It was argued by 
Godfrey, That the Pzeſcription is not good, foz it appeareth, That this 
cuſtomary Land is contigue adjacent, to the ſaid Mood, i. where the Tre(- 
paſſe was done: And of common Right the making of the Yedge doth apper / 
tain to the Owner of the Wood : And the Pzeſcription is no moze, but ty 
take wood in the Lands of another, avjoyning to my Land to make the 
Yedges of the ſame Land in which the wood groweth, which cannot be a god 
P2eſcription, foz it ſounos in charge, and not to the pzofit of himwho Pze- 
ſcribes : Which ſee 22 E. 3. Preſcription, 40. Treſpaſſe againſt an Abbot, 
becauſe where the Plaintiff wu Farmoz of the King of his Yundzed of D. 
and by reaſon thereof he might make Attachment and diſtraine foz the debts 
of the King withia the ſaid Yundzed, and where fag a certain debt the King 
he viſtrained the Beafts of one A, and the Abbot made Reſcous, to which the 
Abbct ſaid, That he was Lozd of the of D, within which Pannoz there 
was this cuſtome, &c. Chat if any be taken within the (aid 
no2, that the ſame ſhouly be put into the Pound of the ſaid Abbot of the 
Mannoꝛ, and not dʒi ven out of the Pannoz, and there ought the Diftreſſe to 
remqin thzce dayes, ſo that if the party would agzee within the thzee dayes, 
that then he ſhould have, his , and he ſaid, That the Plaintiff would 
have dztven the ſaid Beaſts the latd Pannoz, and that he would not 
ſuffer him, upon which there was a demurrer, becauſe it is nct any p2ofit to 
the Abbot but a charge to keep the Beaſts of another: Alſo he laid, That 
the King ſhall not be bound by ſuch acuffome as another perſon thatl, wheres 
upon Judgement was given foz the Plaintiff : Do here in the pzincipall caſe, 
There ſhall be no damage to the Defcgvant if the wood be nct fenced, fazit 
his Cattell eſcape into the wood, he may ſuſtiſie it, becauſe it is in default of 
the Plaintiffs incloſure : And ik the Beaſts of the Plaintiff eſcape into iht 
Lands of the Defendant, he may take them Damage Feaſant, foz the caule 
afozeſaid, 21 H. 7. 20. A Cuftome is pleaded, That if any Tenants of the 
Manno ſhall take the Cattle of any one Damage Feaſant , and ſhall there 
foze diſtrain them, that then the Tenant ſs diſtraining them ought to wing 
them to the Lozds Pound, which if he ſhall not doe, at the next Court, he ſhall 
be amercedin a certaine ſum, to the Ln of the Þannoz to be paid, and that 
was holder no good tuſtome becauſe it is againft common right,and the can 
mon Law, foz by the common Law, and common reaſon, every one finding 
Cattell in his own Lands Damage Feaſants, may impound them in his own 
Land, and the 02d ts not damniſled thereby : 0 it is of a By-law, That 
every one who holveth ſo many Acres of Lands in ſuch a Towne, ſhall year! 
ly pay a certaine ſum of money to the Church of the ſame Towne, and ſhall 
fozfeit foz every default of t thereof twenty pounds, ſnch By⸗ la, 
although it hath contiuued time out of mind, vet it is not of any validity, be 
cauſe tos net payment of the ſaid ſum to the Church, the Lozd of the Panna 
is not damaifiey, and therefoze he ſhall not have any gaine, contrary ifthe 
penalty had been limited to the Church-wardens, becauſe they ave bounds 
repaire the Church. Another Erception was taken to the fozme of the Px 
fcription (Quandocunque exdem ſepes & deſenſiones in decaſu exticerint) and 
that is too generall, foz lo they might be in decay by his own de fault, as ifs 
himſelfe wrongfully pull up the Hedges, in which caſe, there is no reaſon but 
that he ſhould repaire them at his own coſts, and charges, and therefoze 8 
onght to have pleaded, cunin decaſu extiterint inthe default of the Tenant 
the wood. Another Exception wastaken becauſe that here, this cuſtom is ple 
ved particularly, appꝛopziated to the eleven Acres only,. and is not extends 
to the whote Pannoz, and to that purpoſe, the caſe of 40 E. 3. 27. was cin 
where a cuſtome is applyed to one part of a Towne, as to ſay that . 
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Hare «nd Oke FBeares 5 Auſtin & Smiths — * 
lies Caſe. Caſe. Cale. 315 
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within ſuch a Towne is of the nature of Gavelkind, and the reſt of the 
Towne is guildable: See 21 El. Dyer, 363. Jt was adjczned, &c. 


Hill 20 Elia. In the Common Pleas. 
CCCCXXXIX. Hare aud Okelies Caſe, 


Ichael Hare, and ethers, bzought an Action of Treſpaſſe againft Okelie 
M foz bꝛeaking of their cloſe, and carrying away of their cozne M And un, Tre ſpaſſe. 
on Not guilty, Jt was found by ſpeciall Geric, That the ſaid Michael 
Hare was ſole ſeiſed of the ſaid Cloſe where, &c. x ſo ſeiſed, expoſuit ad cultu- 
ram,anglice, did put fozth to Tillage the ſaid Land to the other Plaintiffs in 
fozm following, viz. That the laid Michael hould find one halfe of the ctane 
awed, and the other Plaiatiff3 the other halfe, and that the ſaid Land ſhould 
be ploughed g tilled, and the Cozn thereof coming ſhould be reaped and cut, 
at the charges of the other Plaintiffs and ſo cut ſhould be divided by the 
ſhock, and the ſaid Michael to have the one halfe, and the other Plaintiffs 
the other — 5 1 SY ” Chat not- J 
withſtand wozds (expoſuit ad culturam no ettate in the ſolle ExpoGcio, 
paſſed to the other Plaintiffe, but the ſaid * re maine — — 
befoze, but by Anderſon, upon the ſeverance of the Cozns, peradventure a 
poperty in the ſaid Cozne might be in allthe Plaintiffs : But becauſe it aps 
peareth, That Michael was ſole ſeiſed and the other Plaintiffs had not any 
thing in the Land: Therefoze it was adjudged'that they could not joyne in 
the Adton of Treſpalle foz bzeaking of the Cloſe; and therefoze it was awar⸗ 
dedby the Court, that the Plaiattffs: nihil cap. per brevium, 


"Tris. 90 Elis. in the Common Pleas. | 
. CCCCXL. Beares Caſe. 


by Beare, the Defendant pleaded in Bar, a warranty with 

Allets; And upon the Iue nothing by diſcent, it wag found, That the Formdon. 
Jnceſtoz of the Defendant whoſe warranty was pleaded in Bar, was ſolſed —4 
« Land in the nature of Gavelitind, and by his will deviſed the ſame to his g. 

two Dons (whereof the Defendant was the @ldeft) and their heirs cqually 

between them to be divided, and it was adjudged no Aﬀets, wherefoze the De⸗ 
lendant had Judgment tc have ſeiſin of the Land. 


Paſc. 30 Ei. In the Kings Bench. 


CCCCXLI. Auſtin ad Smiths Caſe, 


TE. Caſe was, That Auſtin being a Cop - holder by Licenſe af the Lozd 
leaſed his C opy-hold to Smith foz years rendztng rent, any 

Deed gꝛanted the rent to another; to have during the Terme, Kc. to 
Gzant the Leſſee did attozne and payd the Rent to the Gzantfee * At 

was halden by Gawdy Juſtice, That the Gzant was good, but now it is but a * 


Copy-holder 
of Grants, 


Rent. anleTe he ſurrender the Reverſton allo: Quere, ifthe Gzantee may 
hav Action of Debt foz it: It was conceived he could not, faz he is not 
nos pa dy to the Contract, noz hath the Reverflen. | 


\ 
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Paſch. 31 Eig. In tbe Kings Bench. 
CCECXLIIE. Underhill ad Savages Caſe. 


S was pꝛeſented to a Benefice, and afterwarys was pꝛeſented to ang 
er, and then purchaſed a Diſpenſation (which was too late) and then 
Pluraticie,, Was qualified, and afterwarys accepted the Archdeaconry of Glouceſtcy, 
nd Underbi who 9 the Archvdeaconry livelled in the @ptrituall Conrt 
againſt the ſatd Savage, where it is holden that ail Ectle ſiaſticall Pzome, 
e 
wen. a t on did s Remedy 
our Law, by a ct of Right af Avvowſan, wee 29 E. 3-44. If Ave 
be by Ceſſionoz depꝛivation, and the next pʒeſentment come in queſtion, it 
ſhall; be deternrined by the Kings Court, and here when he accepteth 
of enother Benefice, it is ceſion by the Common-Law, but there ought to 
Archdeaconry be a ſentrnce, but now there needs nat any ſentegce, fog by the Statute gf 
| , 21 H.$.13. the Church is ipſo fatto void. But it was objected, an Archvew 
conry, is aot within the Statute, fo2 it is not any Cure with Souls: alſo an 
Arcydeaconry is a tate Pzomotion, and thererefoze it canact be void bythe 
@tatute, Lewknor contra. The Patronage here doth not come in debate, 
but if the Deſordant in the Spiritual Court will plead, That the Pine 
tiff is not Patron, but ſuch an one, then a P:ohibition laeth : withall tte Ji 
fticer g mnted, and it was ſatd by Wray, that a TPotozof the civil — 
becn withhim, and afirmep'to him. that their Law is, That if one 
a Benefice with ture of ice pts an Archvegconry, the Ar chneacomy 
is void, bat he ſaid, that he concetved, that upon the Statute of 21 H.S$. the 
Law is qualified t reaſon of a mobi there, ſcil, Pzovided that no Deans 
ry, Archveaconry,8&c- be taken oz comp2zehended under the name of a Be 
nefice, having Cure of Souls, iu any Azticie above ſpecified. 


GCCCCXLI!L. Tb. 30 Elia. In the Kings Bench. 


Award. O** was bannden to ſtand fo the award of two arbitratozs, who au 
| chat the party ſhatlpay ants a ſtranger 93 his aligns 200 l. befozeſuch 
a day, the Eranger befoze the nay dieth, and B takes Letters of Adminiſiry- 
tion, and it the obligo; thail pay the money to the Aduniaiſtratoz, oz that the 
obligoz ſhould be diſcharged was the Queſt ion, and it was the opinion of the 
whole Court, that the money ſhould be paid to the Adminiſtratoz, foz he is 
allignee: and by Gawdy Juſtice , if the wazd aſſignee had been left out, 
vet the payment ought to be made to the admiaiftratoz, quod Coke affirmavit. 


CCCCXLIV. Paſch 30 El, In the Kings Bench. 


OS bon in the Kings Bench fo2 Coſts given upon a Suit depending in 

the Bundzed Court. athe ſum of the Co ſts was under 405. and the Plata⸗ 

tiff declared. That at the Court holden befoze the Steward, ſecundum cos. 

P ſuetudinem Manerii prædict. It was objeced that the Steward is not javge in 

Seward. ſuch Court, but the Suitozs, tu which it was anſwered by the Juſtices, that 

by a Cuſtome in a Punazed Court a Steward may be Judge, and ſo it hath 

been holden, and here the Plaintiff hath declared upon the Cuſtame. TT 
Declaration is ſecund. conſuetudinem Manerii, lia the @nbjec may (ue 

in the Kings Bench foz a leſler ſum than 40s. as if 10s. Coſts be given 

any Suit here, uit to ſuch Coſts lyeth here in this Court. * 

b ** 


r 


Ss  YMD r wg 


=— Wu SI SST > - 


ny  "IDipot and | Scovells and 317 
Harringtons Caſe. Cavells Caſe 


636 
— — — —— — 


Aich. o and'21.Ehs. In the Kings Bench. 
CCCCXLV, Pigot and Harringtons Caſe. 


Igot bzought a Wait of Erroz upon a Fine levied by him within age, 

the Caſe was, that the Yusband aud Wife were Tenants foz life, the Er. 
Remainder to the Infant in Fee, and they three levieds and the Jn- 
fant one le bzougy! the Wait of Ex ra, It was objected by Tanfield, that they 
all thrce ought co joyn in this Wzit, and the Yusband and Wife ought to be 
ſummoned and ſeveced, Ackinſon contrary , foz hers the Yusband and Wile 
have not any cauſe of adion, but the Jafant onely is gzie bed by the Fine, 
35H. 6. 19, 20, 21, &c. In conf againff many, it was 


rall Cui in vita s, fo2 the coverture of the 


other, 7 H.4.112. In A 
them 


Fl 
387 
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it 
by 
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not any cauſe of attaint, foz no vervic againf her, Wra 
ro; is here aTigned, the W zit 4s well bzonght, los the Erroz is 
ed inthe Recozd, but without it iu the perſon of the Infant, and 
cauſe of the Action by him and foz no other. Two Infants levy a 
though they joia tn Erroz, yet they ought to align Errozs ſeveraliy, 
may ſue ſe verall Wizits of Erroz,and afterwarys it was holden by the 
that the zit was good, and the Fine reverſed as to the Infant onely. 
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Mich, 30. and 31. Ehe. In the Kings Bench. 
CCCCXLYVI. Scovell and Cavels Caſe, 


[* Ejectione firmæ by Scovell againſt Cavel, the Declaration was gene- 
tall upon a Leaſe made by William Pain, and it was found by ſpeciall ver- 
dit, That William Leverſedge was ſeiſed of the Land, &c. and leaſed the Lesſes 
lame to Stephen Cavel, John Cavel, and William Pain, habend, to them 
their lives and foz the life of the ſux vi voʒ of them; Pꝛo vided alwayes,and it 
was covenanted, gzanted and agzeed betwirt the parties, that the ſaid John 
Cavel, and William Pain, ſhould not take any benefit, pzofit oz 
of the Land, during the life of Stephen Cavel, and further that the lald 
liam Pain Chould not t k: any benefit, xc. during the lite of John Cavel, 
kr. Stephen Cayel, died, Jon Cavel entred, and afterwards William Pain 
entred, and made the Leaſe to the Plaiatiff, upon whom the Defenvant en⸗ 


red; andif the Entry of William Pain were lawfull was the Nueſt 


—_ — — — 
— — —— 
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heim. 


Damages. 


— 


eſtate, 


WT Hudſon ard Leigh 


CajJe. | 
3 — 


Gawdy Ser jeant, his Entry is not lawfall. It will be agzeed, That ira 
man leaſe to three foz their lives, cheꝝ are Joint⸗tenants, but if by the ha- 
bendum the eſtate be limited to them by way of Remainder, the joint eſtate 
in the Pꝛemiles is gone, and the Land demifed ſhall go in Remainder, and 
I agzee, that in deeds Poll, the words ih ul be taken ſtrong againſt the 
g2antoz, contrary in the Caſe of Indeatares, the wozds there (hall be taken 
acczding to the intent of the parties, fo; there the woꝛds are the w ts of both: 


— * 
— — — 


Des Browning and Beeſtons Caſe 2. and 3. Mi. Ploid. f 32. where by Ih, 
denkure the Lefſee codenanted ty render and pay for the Land Leaſed ſucha 
Rest, the lame is a good refervation, although it be not by ap: wzds and 
here in onr Caſe, this P2vviſo and Covenant, Gzant and Agzcement vath 
amount to ſuch a limitation de way of Remainder, eſpecialty when ſucha 
ctauſe followeth immediately after the Habendum, Coke contrary ; Lhe 


- Dffice of the Habendum is to limit and explain the effate contained inthe 
es, and here the Habendum hath done tts office, and made it a nin 
and oze the Clauſe after ward comes too late, and in truth 


in have 


"ECCCXLVIT, Hudſon 25d Leighs Caſe. 


Obert Hudſon bzonght an appeal of Mayhem againſt Robert Leigh a; 


Appeal of Ma- maiming his right hind, and fo2 cutting of his veins and ſinews,whic 


by that means are become dzy, fo as thereby he hath loſt the uſe of ils 
gers, To which th- Delkendamt pleaded, that hereteloze the plaintilte 
bzought againft him an Action of Aſſault and Batterie, and 8. alk 
there in had Judgement fo retover, und Execution was ſued ts xa 


facias, and ſatisfaction acknowledged upon Recozd,of 200 Pat ks | 
the Jury foz the damages, and 111.106. de increments. by the Coutt, 
averment-of all identities, Cooper @erjeant, the ſame is a good Bar, am 
although that an Appeal, and an Action of Treſpaſſe are vdiver'e Acton in 
nature, and in mam circumſtances, vet as to the recovery.of Damages, Ws 
one shall bind the other, Der 38 E.3.17. a good caſe. | In Treſpa 

bzeaking of his Cloſe and Batterie, the Defendant pleaded, that befc2# thi 
he plaintiff by Bill in the Parſhalſey hid recovered his Damages lan e 


Sa 6D a as av a = = oa aro .. 
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8 83 and Leighs 319 
Caſe. 


fame Treſpaſſe, &c. and vouched the Recozd, andthe Recozd wasſent, the 
which was varying from the Kecozd pleaded, foz the Recoad vouched, was 
onely of Batterie without any thing of bzeaking of the Cloſe : and alſo the 
Batterie is taxed at another dap. c. and with averment, yet as to the Bat- 
terie it was holden good enough with avermeat, and as to the breaking of the 
Cloſe the Plaintiffe had Judgement, See 41 E. 3. brev. 548. 12 Ra. Coro- 
nr 110.and the Caſe betwixt Rider Plaintiffe and Cobbam Defendant, Paſch. 


7 0 7* = 7” 


diſeiſed, I may recover damages foz the firft Entry, and nat wit hſtanding 
ROS WE, ny Ido reenter, J ſhall ha r 
and the cited befoze Fitz. Corona 1 


5 


= 
* 
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ſhetusd, 
vulnera- 
wounding 
and cutting of the veins are averred, pet it is not averred, that the dama⸗ 
ges recovered in the Treſpaſſe were given foz n, Wray chief J 
fire, The Juzozs are to take conſideration of the wound in an action of Creſ. 
; paſſe, and to give dammages accozving to the ought to think 
| that they have done accozdingly, and if they have not ſo done, the party may 
? pzay that the Court by inſpection would adjudge upon it, and ſo increaſg 


damages: But now when the Jury hath given gzeat damages, ſcil. 


bzought, but it is become a Mabeim of later time by ding, the plaintiffs 
ought to have ſhewed the ſame to the Court, and ſo have helped himſelf, fo; 
otherwiſe it ſhall not be ſo intended, but that the a ver ment made by the De, 
fendant, is good enough to ouſt the Plaintiff of this Action, and the Judge-' 
ment cited 19 Eliz. vefoze was given by me, after J was confituted chief 
Juttice, and this Bar as J conceive was vzawn out of the pleading in 19 
Elu. and afterward Judgement was given againſt the plaintif}. 


Mich 


325 Croiman and 5 Woollman and Frond and 
Reades Caſe. Fies Caſe. Batts Caſe. 


—— IN ——— — — — 


Mich. 30 & 31 Eliz. In the Kings Bench, 
CCCCLXVIIL. Croſman and Reades Caſe. 


Ve Caſe was, that IS made his wife his Executrix and dyed, 1 D being 
then endebted to the Zeſtatoz in ſixty pounds upon a ſimple Contrag, 
the Wife Executrix took to Yusband the ſaid 1 D, 1 D made his Executoz 
and dyed, a Creditoz of I S bzought an Action of Debt againſt the Wife Exe, 
cutrix of IS, and upon the pleading, the matter in queſtion was, If by the 
am entermarriage oi the wife with the Debtoz of the Zeſtatoz, the ſame was 
„ Devaſtavitoznot : Andifthe ſaid Debt of ixty pounds due by LD ſhould by 
Allets in her hands: And per Curiam, It is no Devaſtavit, noz Alete, as ig 
ſuppoſcd: Foz the weman may have an Action againf the Executoꝛ of l D; 
Am it was agzeed by the Court, that if a man makes his Debfoz and a 
ftranger his Cxecutozs, and the Debtoz dyeth, the ſurviving Erecutoz may 
have an Agtion of debt againſt the Txecntoz of the Debtoz; and ſo it was ay 

judged in the pzincipall caſe. 


ntermarriage 


Mich. 31 & 32 Eliz, In the Kings Feach. 
CCCCXLIX. Wollman and Fies C»/e. 


[ Nan Action' upon the Caſe upon Aſumpſit that the Plaint ift chould en / 
"FAY joy ſuch Lands fo2 ſo many yeares : The Defendant pleaded the Statute 
ap" of13 & 14 Eliz, becauſe the Land is the Glebe Land of ſuch a Warft 
and in truth the Defendant did mit recite the Statute * Foz the Statute 
No Leaſe after the fifteenth day of May: And (the pleading is bereafter to 
be made) Secondly. the @tatute is of any Benefice with cure (the pleading is 
of any Benefice:) Thirdly, The Statate is, without abfente above eighty, 
and the pleading is (without abſence by the ſpace of eighty) vayes: And fo; 
theſe Cauſes the Plaintiff hav Judgment. 


Trin 31 Eliz, In the Kings Bench, 


CCCCL. Frond and Batts Caſe. 


Debe 12 debt upon a Bond u pon condition to ſtand to the Award of 15; Lhe 

: Defendant pleaded, That the ſaid I S had Arbitrated, that the Defendant 
Payment to ſhould pay to the Plaintiff ten ponnds, and he ſaid he had paid it to the Plains 
the wife uot tiff wife who received it, upon which the Plaintiff did demur: And Judg/ 
* ment was given foz the Plaintiff. - 


CCCCLI. Trin, 31, Elia. in the Kings Bench, 


Grants of the "ge Queen &zanted to George Carle of Shrewsboxy, An; 15. of her reign, 
Kingofrthe 1 the office of Earle Parſpall of England, and now came the ſaiv Earle 
(all ofthe vnd p2ayed, that IS one of his Servants, to whom he had gzanted the office 
Kings Bench, Of Parſhall, of the Bings Bench might be t2 ik, becauſe the ſame is an office 
incident ts his office, and in his power to gzant, and that Knowles, le 
whom the Queen had gzanted the ſaid office of Marſhall of the Kings Bench 
by the Attainder of North, be removed: Anda Pzeſident was ſhewed, 14 
& 15 Eliz. Betwirt Gawdy and Verney, where it was agzced, * 


Ee tr , oc od 


Michil and Hores 327 
3 Caſe. | 


ſajd office was a ſe verall office from the ſaid gzeat office, and not incident to 
it; And as to the Caſe of 39 H. 6. 33, 34+ the truth is, the ſaid office of 
ar ſhall of the Kings Bench was g2anted erpzeſly by the Duke by expzelC2 
woꝛds, and ſo he had it not as incident to his office of Barſhill of : 
On the other ſive, there were thꝛee P2eſivents ſhewed, firſt in the time of E. 
2, That the office of the Parſhall of the Kings Bench was a to 
the (aid office of Marſhall of England: Secondly, 8 R. 2. When the laid 
gzeat office was in the King, he gzanted the ſaid office of Parſhall of the 
Kings Bench: But 20 R. 2. both offices were rejoyned as they were befoze 
in ancient time, and there were alſo ſhewed Letters Patents of 4 E. 4. and 
19H, 8. by which it appeared, That the ſaid inferiour office had time out 
of mind been part of the gzeat office ; And it was moved, That when the 
ſaid gzeat office is in the Kings hands, and the King g2ants the ſaid under 
office, if now this cftce be not ſevered from the gzeat office fog eber: Wray, 
It is no ſeverance, foz the cheif office is an office of Dignity, which may re- 
matne in the K1ng, but — A* office is an office of neceſſity, and 
King himſelfe cannot executꝭ it, by which of neceſſity he ought to gzant 
Another matter was moved, If the Gzantof the King unto the Carle of 
Shrewsbury were good, becauſe in it the Gzant to Verney of the ſaid under 
office, is not recited accozding to the Statute of 6H g. 9. As 26 K 3.60, 
Che Ning ſeiſed of the Bono; of pickring, tu which a Foreſt was 
vant; the Bayltwick of which Fozreſt he g2anter ta tet renving rent; and 
afterwards he gꝛanted the Yonoz with Appurtenances, and afterwarys the 
Bayliſt committed a Foꝛfeiture, and that was found in Eyre, the 
of the Yonoz Hall ſeize it, yet the Ring ſhall dave the Rent: And 
Earle of Shrewsbury ſhall hade this office in his power to gꝛant, And ſo 
the rather becauſe it was gꝛanted but foz life. 6 : He 3230 "of 


» 10/4 Tris. 31 Bhs. in the Kings Bench. 5 
ccc n. Michill 2 Hores Cat. 


Mi. 8 an — 
ore foz twenty pounds, and upon . Atta 
That Troſſe rr — goods by cv- 
the cuſtome of Exeter the ſaid monies wary attached in the hands of Troſſe, © 
who appeared upon the Attachment, and pleaved, That he owed to 
Hore, upon which, there was a Pemurrerg and Audgment given 


Troſſe becauſe that Troſſe ought to have pleated, nat oglythat he owed him 


the 


hands: And 


ing, but kurther that ot | N | | 
nothing, ther that ha had not ang Sands of Hores n — 0 Error 


thereupon Troſſe bzought a M zit of Erroz, andaſſigned 


pzincipall matter,apon which it ei ven againſt 
the Plaintiff, becauſe that the Plea of (that he owed him nothing) 
is good enough, foz if there be not a Debt, it js not attachable upon ſuch At- 


tachment : Audit is a good Plea to a common intent, and altogether in uſe 
in London, where ſuch cuſtome is: Another Erroz was aligned, foz that 
Michill had recovered coſts atzainlt Troſſe, where it ought not to be: Anyal- 
fo Judgment. is not given. that Trofſe Gould be diſcharged againſt Hore ; 
Andafterwards, the Judgment given in Exeter was reverſed. 

24 Ain. 1697 * | { gl fie 
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Dennis and Saint 5 Willis aud White- 


e ; 


Leaſes, 


Surrenders. 


Johns Caſe, woods Cale, 


Pleas, 
Mich, 30 & 31 Ex. In the common 


ccc ill. Dennis and $4izt Johns Coſe. 


| as the Platatiff hath declared, the Jury refer unto the 
1 . — —— — 
ame be tra | | 


worth gzanted : des ; 
— — f the.Dbli in thoſ 
be another perſon 8 the name o 

— ern 


igoz, there Non eſt factum is a : 
Ws was bound in an Bede e Foo 


bon — f 1a IL 


ought to have declared ape the ſyecleli matter. 
Hill, 31 Els. Rot. 1428, In the common Pleas. 
CCCCLIV. Willis andWhitewoods Caf. 
1 caſe was , That Alas ſeifed ot certain Lands holden in wore 


heire : But yet perhaps it is determined by conſequence and operation 
Law; As H A leaſe to B foz one hundzed years, and afterwards 


fupon'the matter it ſhall be ſaid the Deed of the De 


the 
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323 
the Never ln to C fin two years, who leaſeth to B Ich two years, who accepts © 
the Leaſe, the ſame is not any pur render, foz a terme of one hundzed years 

cannot be dzowned in a Reverſton foz two years, vet the firlf Leaſe is deter, 

mined, which Periam gzanted: And by Windham, Jf a Leaſe be made 

to begin at Michaelmas. and befoze that time, the Leſſoʒ makes a new Leaſe 

tothe ſame Leſſee to begin pꝛeſently, the lame is not any Surrender, and yet 

thereby the firſt Leaſe is determined, and io in the pzincipall caſe, which 

Anderſon gzanted, but Periam doubted of it, and he ſaid, Guardian i 

hath ſuch an eſtate in the Reverſion that he may enter foz a Condition bzoken: 

Anderſon, The ſame is not in reſpec of any eſtate that he hath, but in the 

name and right of the heir, and not by reaſon of any Re ver ſlon. 


Norwood & Dennis Dee and the Hundred of 
Caſe, L Bucelc-churches ce. 


. Trin. 31. El. In the common Pleas, 
CCCCLV. Noxwood and Dennis Caſe. 


NB a Quare Impedit by Norwood _ 5 
vowlan was appendant to the Yannoz of D, oz in gzolſe, and the Aury 
found that it was appendant, and further found, that the Nucen ** 


and title to pꝛeſent. foʒ ſhee had pꝛeſented at the two laſt A voydances. — 
zit 


ſon and Periam Juſtices, If it appeareth unto the Court upon the 

that the King hath title to pzeſent, The Court hall award a Wit fo 
Biſhop foz the Bing, but here appeareth no title foz the Queen 
but only upon the Uerdia, ſo as the one part oz the other 
to it: And becauſe toe Jury have found foz the Plaintiff, the title found 
te the Queen {hall not be reſpected, but as a meer Nugation and Surplu⸗ 
ſage, foz the ſame was out of their ACue,and their Charge, and it is no moge 
then if one comes into the Court, and infozmes us of any title foz the Queen, 
there the Court onght not to regard it. 


Trin. 31 Eliz. In the common Pleas. 
CCCCLVI. Green and the Hundred of Bucele · churches Caſe. 


[? an action upon the Statute of Buy and Cry, the Caſe was, That Green 

did deliver a certain ſumme of money to a Carryer, who put the ſame (as Agon 

mongſt other things) in his Cart, and ſent a boy of the age of twelve years rhe Scacnce of 

with the Cart befoze, and he himſelle ſtayed a ſhozt time in the Jang, and Huy and Cry. 

alterwards went his way, and before he could get to the Cart the Cart was 

robbed and the money ca-ryed away: The boy made Huy and Cry, and came 

unto a Juſtite of Peace, and pzayed that he would examine him, but he would 

not, but the Carryer himſelſe would not goe to be exa wherefoze Green 

bimſelfe went to a Juſtice of Peace to be examined, and ſo was, and after- 

wards bzought this Aion : And it was holden by the Court, that here the 

Plaintiff had failed of his Acton foz want of ſufficient examination, foz 

the Servant who was robbed ought to be examined, and the examination of 

the Paſter oz Owner of the goods who was not pzeſent at the Kobbery is 

not to any purpoſe to enable the Plaintiff to this Action, foz the party robbed 

ought to be examined : And it was faid by ſome, That where an action doth 

not lye upon the new Statute of 27 Eliz. the party may have an adion upon 

the old @fatute, but others were againſt it, foz the ®tatute of 27 Eliz. is in 

it Negative, ſo as if the Action doth not lye upon it, no Action lyeth at all: 

And if was moved by Periam and Anderſon, That the Plaintiff might have 

n Action upon his Caſe framed upon the ſaid Statute of 27 Eliz. againf the 

Iuftice of Peace who refuſed to examine the boy; But Windham . 
Tt 5 


Sterinſons 3g and Wilton apart. 
Caſe, Mapes. 


nn. 


—ůů 


it, becauſe the Juſtice of Peace is a Judge of Reco2d, and foz ſuch thing as be 

doth as Judge, no Action lyety : To which it was anſwered by Periam any 

Anderſon, Chat the @ramination in ſuch caſe iʒ not made by him as Junge 

— L Peace, but as a Pinilter appointed foz the examina tion by the 
ute, &c, 


Trin. 31 En. In the common Pleas. 
CCCCLVII. Stevinſons Caſe. 


| Debt upon a Bond, the Condition was, That whereas the Plaintit 
vad covenanted with the Defendant, that it ould be lawfull foz the De, 
fendant to cut down wood foz Fire-boot and Yedge-boot without making 
any wat, oz cu'ting moze then neceſſary ; And the Plaintiff aſigned the 
bꝛeach in that Covenant (which is in truth the Covenant of the Plainfif) 
that the Defendant had committed wat in filling wood, &c. And the Con- 
vition was ko perfozme all Covenants and Agzeements : And Exception was 
taken becauſe that the Condition ought to extend bat anto Covenants tu b 
perſozmed on the part of the Leſſee, but the Exception was not allowen, (63 
eng Agzeement of the Lefſee although it be the Covenant of the Lein 


the 


Trin. 31 E/is, In the Kings Bench. 
CCCCLVIII. Foſter and Wilſon again Mapes. 


clared, That by certaine Indentures of Articles, it was agzeed betwict 

Plaintiff and the Defendant, whereof one part was ſealed with the ſeal 
of the Defendant, and the other with the le ales of th: Plaintiffs, that where 
as the Defendant had leaſed to the Plaintiffs the Parſonage of B, he code 
nanted, That he would keep the Plaintiffs har mie ite concerning the ſame a 
gainſt one N B: And declared further, That the ſaid N B had entred upon 
them; And that at the tune of the making of the Jndentures,he was Partien 
of B, i. The Defendant had pleaded Non eſt ſactum, and it was fouayby 
ſpectall Verdi, That the Defendant ſealed one part of the Judentures, au 
that one of the Plaiatiffs only ſealed the other part : Erteption was talents 
the Declaration becauſe there is not ſet fozth in it any ſufficient bzeach, in 
when the Defendant Covenants to ſave the Plaiatiffs harmeleſſe againff 3, 
the ſame is to be intended of a lawfull Eviction : As in Puttenhams Cale, 
x3 Eliz. Dyer, 305, But if the Covenant had been, That the Leiſee ſhould 
peaceably enjoy the Terme, fine ejectione & interuptione alicujus 
upon an nolawfull entry of a wzong doer, an action lycth : See 16 Eu. Dy: 
er, 328. And here the finding of NB to be Parſon at the time is ta no 
poſe ; Aud there is not layed any expꝛeſſe title in N B, but only by 
tion, ſoz it might be that the Parſon had leaſed to the Defendant rens 
Ront with elanſe of re-entry, and the Parſon had eutred faz the Contitim 
bzoken, and that the Plaintiffs ought to have ſhewed, and nat gencrally, tat 
be had entred, aud that he was Parſon : Alſo it is layed, That N was 
Paxfon at the time of the Entry, but it is not hewed, what Entry, 
may be taken, that he was Parſon at the time the Plaintiffs entred by Nick 
of their Leaſe, and nut when the laid N B entred upon the Plaintiffs: 
the Plaintiffs have not declared, That they hade entred by fczce ct — 


Fa and Wilſon bought an action of Covenant agaiuſt Mapes, and de- 
the 
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miſed to us, and that NB being Parſon hath entrev, and the Recozd was 


— 
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afozeſaiv, and if not, then they cannot bsejected, &c. und then no bzeach of 
Covenant, yudſey contrary, We havs declared, that the Perſarſage was de- 


read. i. That where the Defendant had demiſed to the Plaintiffes the Par- 
ſonage of B. It was agzeed, That the Defenvant alwayes Gould keep 
harmleſſe the Plaintiffes and the Pzemiſes againſt N B foz and concerning 
omnibus pertinentiis, &c. Tanfield, The bzeach is well lald, and the words 
of the Covenants amount to as much, as if he had ſaid, that he would keep 
them from all interruption, and the difference is, when the Covenant is ge⸗ 
nerall, i. keep harmlefſe,&c, the fame doth not extend but to a lawfull in- 
ferruption, but when it is ſpetiall again ſuch an ons, there it exteavs to 
any interruption whatſoeter, Gawdy Jaſtice conceived, That the bzeach 
of Covenant is well laid, i. that N B hath entred upon them, and removed 
them, and be it by wꝛong 02 by Right; the ſame is a bzeach, fog he hath not 
kept harmleſe the plantiffs foz the pꝛemiſes and pzofits of them, againt᷑ 
NB 2 E. 4. 15. a Bond was endozſeb upon condition, That the Obi 
belend ko the Obligee faz luch a time, ſach Land whereof he had 
feoffev him, It was holden, Chat if a ſtranger oufteth the'Dbligee, 
any Title, the Bond is foꝛfeited by reaſon of the wozd (vefend) and 
the Plaintiffs have not laid in their Declaration, that they have entre, 
ſame is nat materiall; foz it is not the point of the ation, but the G 
NB is the cauſe of the Action, Fermor Juſtite conceived; That the 
put af the Bar betwirt Generali Covenant and ſpeciall, ts good Law, 
in cafe of ſuch a fpectatt Coverartt interruption withoat Title gives 
but he conceived, that decauſe it is not alledged that fl 
hav entred, that there ws ny breach of Covenant, See 9 Ehz. Dyer 257. 
Wray, The wozds of the Covenant do amount ts peaceable enjoying 
turing the Term, and fe to an without Title, Fennor 18 
E47. A is bound to B to ſate B har mee from an Dbligation made by 
the Plaiatiff to one R, tt R affirm a plaint of Debt againſt the ſaiv Plaintiff 
upon the laid Bond, the Bond of A is fozfeif, but hete the Maintiffs cannot 
de hat med. foz they have not entred, Gxwdy, The concluſion of the Decla- 
ration is, Chat N B entred upon the pꝛoſits and removed them, ſo as they 
could not take the pzoffts thereof, ſo it is implied, that the Plaintifs had ens 
tre, ind afterwards Judgement was given les the Plaintiff 


Tris. 31 Elis, In the Kings Bench. 


CCCCLIX. Marſhes Caſe. 


Arſh, Executor of one Nicholſon, bꝛought a Wizit of Erro to-reverſe Ec tor by Rie- 


in Outlawrie in Felony had againſt his Teſtatoz, the Erro aſſigned cutons to re- 
was plain, but it was moved, that this Wait of Erroz wouldnot lie; Gay vere an ar- 
dy, The action will well lie, foz by this ſuit the plaintitf intends to reverſe, n. Teaser, 


any ſo undoe the Datlawry, foz which cauſe this matter ought not to be ob, 
jected againſt him, foz the Erecutoz may have this action as well as the 
ir, Fennor Juſtice, Where the pzincipall reverſeth the Attainder, the 
ſhall ertend to the acceſozy. In alliſe again® Tenant and diſeiſoz, 
tach of them may have a Mit of Erroz, andthe reverſall'by the one wall 
make void the Recoꝛd as to both, and he needs not any Garniſhment, foz by 
intendment the ing is to have all his goods, and the King is alwayos'pze- 
ſumed pzeſent in this court, quod tota curia conceſſit, and therefore there 
needs not any Ga nichment by Scire facias, but Wray ſaid, ws uſe in ſuch 
caſes to call the Attozney Generall of the King to know if he can ſay any 
thing wherefoze the Dutlawry ſhoulv not be reverſed. The Erroz . 


— — 
— — 


Truſſells 
Caſe. 


was, That the Sxigent iNued fezth into London, and the Wheritfe retur⸗ 
ned that he had pꝛocl aimed the party ce com. in com. quouſqne, &c. where 
be ought to ſay de Huſtingo in Huſtingum and that was holden by the tourt 
clearly to be Erroz, and afterwards at another day it was moved by Coke, 
That a man attainted of Felony could not make Erecutozs, ſoz he is dead 
in Law, and as Bracton ſaith, ſolus Deus facit Hzredes & homo nominat Ex- 
ecutores, and thercfoze the Heir onelp ſhall have a Mzit of Erroz : alſo an 
Erecutoz cannot habe a W2it of Erroz, but onely upon a Judgement givbea 
in a perſonalt action, but this Attainder is a thing of a higher nature: as 
where a woman poyſoneth her Yusband, the Heir ſhall not have an Appeal, 
foz Purder is changed into Treaſon, and that offence is a thing of a higher 
nature; ſo this attainder is of a higher nature then in the perſonalty. Allo 
it may be miſchievous to the Heir, foz the Crecutoz may fozthwith bzing 
and purſue his Wzit of Erroz, by which the Ju gement ſhall be affirmed,anz 
ſo the Right of the Heir ſhall de bound, allo when Trroz is bzought to reverſs 
an D utlawry of Felenp, a ſcire facias cught to be ſued againſt the Lozds me- 
diate and immediate, which cannot be here at the ſuit of the Trecutozs: als 
fo it was found by Enqueſt of the Cozoner, that the Te ſtatoz ſugam fecit, 
ſo that thereby if he had been acquitted, he ſhall loſe his goods, and then the 
Executozs havz notany reaſon to bzing this M zit of Erroz, by: ſee 11 
Error 31. That Erecutozs ſhili have a Wizit of Erroz of an 
p2onounced againſt their Teftatoz, and if it be reverſed they ſhall have r6 
ſtitution of the goods of the Teſtatoz, but it doth not appear thers that 
was upon an Indictment of Felonie, Alcham, As well the Erecutoz as th 
Yeir is a perſon able foz to ſuc a Wizit of @rroz in ſuch caſe, as 13 E4. 
where a falſe oath is given againft one in aCiſe and die th. the Heir ſhall hate 
an attaint foz the Land, and the Executoz in reſpec of the damages, Pops 
ham Attozney Generall,This Dutlawrie is a reall Judgement, therefoze the 
Executoz cannot have erroz uponit,Wray, It is good That this caſe be confls 
dered, fo2 it may be miſchievous, foz thereby the Erecutoz ſhall avoid the 
attainder againſt the King, and the Lozds, Fenner, That cannot be without 
a ſcire ſacias, Gawdy, The Erecutozs ſhall have this adion, and as to that which 
bath been objected, that the party attainted cannot make Erecnto2s,the ſame 
is no reaſon foz the Exetutoꝛs do pzetend,that their Teſtatoz was not lawful 
ly outlawed, and ſo by this uit, they do endeavour to take away that viſadl/ 
lity,and therefozc it ought not to be objected againſt the Erecutoz, and ifthe 
Caſe here be, That the Teſtatoz had not lands, but only goods, thert is no rea 
ſon, but that the Erecutozs ſhould have a Mit of Erroz, otherwiſe the goods 
of the Te ſtatoꝛ ſhould be loſt, and it was clearly holden by Wray chief Ju 
ſtice, That the Erecutoz might have and purſue this Wit of Erro e Nu 
lawrie of the Teffatoz notwithſtanding ; and afterwards the Datlzwry wa 
reverſed accozdingly. 


Trin. 31 Eliz. In the Kings Bench. 
CCCCLX. Truſſells Caſe. 


| Ruſſel was removed out of the Counter of London by Habeas corpus is 
Mabcas corpus the Kings Bench: Egerton, The Queens @ollicitoz moved the 
that Truſſell was a perſon attainted of felony, 4 ſo had not any lands oz goods 
to ſatisfie,&c. and alſo his life was not his cn, and ur on the Return of the 
Habeas corpus, it appeared that Truſſel was detained in pziſon foz an 
Exccutions. on, and foz divers actions, and it was the opinion of the Tourt, That as u 
the Exerution he onght not to be diſcharged, fo2 then the party ſhould loſe his 
Debt foz ever: but as to the cther actions, it was the opinion of all 2 
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it was awarded , That T 
bought againſt htm. 


Trin. 31 Eis. In the Kings Bench. 
CCCCLXI. Sovers Caſe: 


— — 


upon the Statute of 8 H.6.of fazcible En- Indiamencs 
one A out of his Land, and | 


other will. whereas in truth there is not any ſuch 
the Refitution was ſtayed, and it was ſaidby the 
ſhall he alwayes made to him in the Keverſion 

years, fog he who is diſleiſed ſhall be reſtoged, and 


Tris, 31 Elin. In the Kings Bench, 
CCCCLAIL Beal and-Carters Caſe. 


22 of falſe impziſonment, the Defendant juſtiſled 
Plaintiffe bzought a child of the age of fix years, and not above , 
the Pariſh Church of W. & eundem ibidem relinquere voluiſſet. & 
ſet, without keeping, 02 nou „to the danger and deftrugion 
child, & contra pacem, fog the Defendant being Conſtable of 
ſaid Pariſh arreſted the Plaintiſfe and put him in paiſon untill 
and p2emiſe to carry the thud from whence it cams, upon which 
tif did dewurre in Law : It was moved , the 
in every ſubjea might do i fortioti a — 2 if in this caſe 
being ſo expoſed, Chonld be famiſhed foz want of nouriſhment, it 
num der at it was holden at Wincheſter befaze the Load chief 
Another Exception was taken to the Plea, becauſe he ſaith (q 
tem) withont naming him, and he ought to ſay, Quendam infantem i 
but that Erception was not alloweht; another Exception (ibi 
intendiGec) but he doth not ſay, that he did depart from 
meaning is not traverſable, oz iCaeable, oz tobe tried by J 
E445: Gawdy Juftice, It was a gzeat offence in the 
lame onght to be puniſheb attending to Law, but the Conſtable 
a ſubject at his — — to Lew, i to ſtay him any 
dim befoze a Juſl ice of the Peace to be there examined, Wray, Af the 
Defenvant had pleaded that he ſtayed the Plaintiff upon that matter, ta have 
wagt him beloze a Juſtice of Peate, it had been open — The 
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Cole and Walles (bond aud Balles 
| Caſe, "2 £46 | 
juſtigcation had deen good, if the Defendanthad pleaded, that the 
tiſt refalsd to carry away the child, ſo all the Juſtices were of opinion 
the Plea, but they would not give Judgement by reaſon of the ill example, 
bat they left the parties to compound the matter. | 


| ; Paſch. 33 Fliz, In the Kings Bench. 
we CCCCL XIII. Cole and Walles Caſe. 


: 


jeflione Cu- I an Ejectione Cuſtodiz, the Plaintiff declared, that A was ſeiſed of the 
ie licth not L Spannoz of D within which Bannez are diverſe Copyholds of inheritance, 
Ye. and that the Cuſtome of the Pannqh is, that ik ang Copyholder of inher 
*  tanceof the ſaid Panno2 viety, his heir within the age of 14 pears, that then 
the Lozd of the Pannoz might gꝛant the cuſtodie of his body and Lands to 
 whi ſdewed, that one Cleyertie a Coppholder of inherl/ 
(cnc f th ft de to roo nnd» ü 

70 the* | mno2 committed the cuſtodie | 
and Lands fo ths Plaintiff, and the Defendant vid eject him, and upon nat 
guilty, it was kound fo the Plaintiff ;/ It was moved in arreft of Judges 
ment, That thi#Aeton word nok lie updn a Copyhold eſtate ; Quod tom 
Curio conceſſie, and yet it ms fatd, that an Fjeck one hrmæ lieth upon a dw 
miſe Copyhold⸗A and, by Lene of the 'Copyholver himſelf, but not ups 
an a demiſe by tho Lo2d of-the Copyholy ; Quod fuit conceſſum, and alttt, 
wards the Caſe was made on the Plaintiffs five, and if was ſaid, that this 
wis but an adtonupca the. Cate, in the natute of an EjeRione firme, and 
this'intereſt is aol g2antedby Cop, but entred onely into the Court Roll; 
ſo it is not an intereſt by Copy, but by the Common Law, foz the was 
are, Quod Dominus commiſit cuſtodiam, &c. and doth not ſay in in Cura 


and aftezwards Jungement mis given fo} the Plaintiff, 
Trin. g Ea. lu the Kings Bench. 


dee CCECLNIY. Bond ard. Bailes C aſe. 

e , n tor! ren LEES "I* 45. 

Box bientht a Fcire faces againft Bailes adminiftratoz, of one TB 

on a Recovery hab againſt the IriteSafe; in actioa of Debt, the 

Jodgemert fenvunt pleaded, That -befoze the ſaid Judgement given, the 

upon » Bond artmowlevye u Wtatate Staple be one C. and that the on was 

Phe Ke. the life uf the Wefſtato2.noz after, and that they have not in their- 

tute. any goods of the Inteſtate ond what will (atisfie the ſain S$(afute, 
upon whith there was a 

Bar is not god, for het e is not pleaded any Execution upon the Statut, 

and then the Judgement, the @tatatc being things of as high nature, ih 

of which Exerution is ſued, ſhall ve fir ic ſued, and it this anion had dern 

bꝛought upon a Bond, the-Plea hadnot-beeri good: fo2 although that Bru 

ſaith; 21 B. 4. That Retäzutzances halt be paid by Exccutazs belae 

Bonds, yet that is to be intended, wben 4 Scire facias is to be ſued ripe 

otherwiſe not t And 4 fl. 6.8. in a ſtirefacias upon a Judgement, fully® 

-miniftred,at the day of the wait bzought is 'good plea, by which it appeal 

That the Executozs ſhall pay the Debt upon the Obligation befoze the W# 

- bzought;ithad been good, Web 12 E. 37 Exerutors 73. Ju a 
?Judgement in Debt given againſt the Teſtatcz,Znquirte ſhall be 
the Trecntvzs hav the day of the ſcire facias : and he ſaid, it was moved"! 
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r in Law, and Crook argued, That tt | 


-Aiderſon, 20 Ein. in this Court» In Otbt upon a Bond agaiolf EN 
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Crew and Bails Wade and Prelthalls * 1 
Caſe. Caſe. 


toz3, the Defendant pleaded, that the Teftatoz was indebted by Judgement 
to A, and that they had nat maꝛe, then to ſatifie the ſame, and it was holden no 

if not that ge pleaded fucther, that a Scire facias was ſued upon it: 
Wray ſaid, The ſame is not Law, and there is a difference when the Judge- 
ment is given againſt the Teſtataʒ himſelf; and where againſt the Erecu- 
tazs, foz where Judgemen's are. given agaiaſt Executozs, the Audgement 
which wis given befazc ſhall be firſt executed. but if twa Judgements be 
given againſt the Te ſtatoꝛ, he who firſt ſnes Erecution againſt the Execu⸗ 
tozs ſh ill be firſt ſatisfied, becanſe they are things of cquall nature, and be 
foze ſuit, it is in the Tieeion of the Erecutoz,which of them he will pay, See 
9 E. 4. 12. As if two men have Tallies out of the Exchequer, he which firſt 
offcrsh1s Lallie to the officer (hall be firſt paid, but befoze that, it is in the 
choice of the officer, which of them ſhall be firſt ſatisfied, and therefoze, 
19H.6. If the Leaſe enrolled be loſt, the Tnrollment is not of any effec, 
and Paſch. 20 Eliz, our very caſe was moved in the common Pleas, in a 
Scire facias upon a Judgement given againſt the Te ſtatoz, the Executoz 
pleaded, That the Zeſtatoz had acknowledged a ↄtatute befoze not ſatisfied, 
Urra que, c. and it was holden no Plea, faz a Statute is but a _pzivate- and 
pocket Recozd, as they called it, and 3 2 Eliz, betwixt Conny and Barhamy Cory and = 
the ſame plea was pleaded, and holden no Plea. Alſo if this plea ould bs . Caſe, 
allowed, gat miſchiefs would follow: foz then no Debts ſhould be ſatis- 
fied by Execatozs, foz it might be, that the Statute was made foz2 perfaz- 
mance of Covenants, which Covenant perhaps hall never be.bzoken : and 
afterwarvs Judgement w1s given foz the plaintiff, 


Trin. 31 Ele. In the Kings Bench: 
CCCCLXV. Crew and Bailes Caſe. 
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A Wit of Erroz was bzonght upon a judgement given in the common Errer. 
pleas, in a Bill of pziviledge bzought by an Attozney of the ſaid Court, 

upon an Dbligation, and upon the ſatd Judgement iCuedfozth pzocelle of b ee 
Execution, upon which the Defendant was outlawed, and the Erroz was viledge. 

ia tdis, Chat upon that Judgement pzoceſs of outlawrie doth 

net lie, foz Capias is not in the oziginall Action, and ſo was the of 
the whole Court, being upon a Bill of pziviledge, and the Datlawrie was 
reverſed, and the Erroz was aſſigned in the firſt Judgement, becauſe there 
were nat fifteen dayes betwirt the Teſte of the Venire facias, and the return 
of it, but that was not allowed, foz it is helped by the Statute of 18 Eliz. 
cap. 14. 


Irin. 30 Elia. In the Kings Bench, 
CCCCLXVI. Wade and Preſthalls Caſe. 


iam Wade bzonght an Aion of Debt againſt Prefthall, the Defen- Db 
dant pleaded, That he was attainted of Treaſon not reſtozed, no3 
and demanded Judgment if he ſhould be put to anſwer, upon which 
Plaintiff did demar ; Jt was argued foz the Plaintiff, that the Plea is 
net good, ten the iDefenvant ſhall not take benefit of his own wong: A per- pica is diſavi- 
lon attainted gives his goods, he i ul not avoid it; A woman takes a Yus- lny of himſelf 
band, thereby thee hath abated her own Wit : It is true, That a perſon 50+ Allowed. 
is a dead man, it is ſo, as to himſelfe, but not as to others, 33 H. 
6, a perſon attainted is murdered, his wife ſhall have an appeal, ſo as to all 

A u reſpeds 
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Wade — Preſthalls 
Caſe, 


reſpects he is not dead, and although as vet the Plaintiff cannot have any Cres 
cuticn againſt the Defenvant, vet here is a poſſibility to have E recution, if 
the Defendant get his pardon : As a man ſhall have warrantia Charta, al, 

though he be not impleaded and yet he cannot have execution, but there is a 

pollivility to have execution, 22 E. 3. 19. A Rent gzanted to one in Fee upon 

condition, that if the Gzantee dye, his heir within age, that the rent ſhall 

ceaſe during the nonage, the Gzantee dyeth dis heire within age, his wilt 

b:ought Dower pzeſently and recovered, and yet ſhe cannot have execution, 

but pet there is a poſſibility to have execution, viz. upon the full age of the 

heir: Coke, contr, by his Attainder he hath loft his Goods, Lands, lite de, 

g2ee, foz he is now become terræ filius, and he cannot dzaw blood from his 

Father, noz affozd blood to his Don oz his poſterity, ſo as he hath neither 
Aunceſtoz, noz Heire, and as to the poſſibility, the ſame is very remote, ia 

the Law doth not intend that he hall be pardoned, and ſee 6 H. 4. 64, 

A man committed a Felony, and afterwards committed another Felony; 

and after is attainted of one of them, he ſhall not be put to anſwer to the 

other, but if he obtaine his Charter of pardon, he ſhall anſwer to the 

other, Wer alſo, 10 H. 4. 227. t. Coronz ; Popham Attozney Generall 

The Defendant ought to anſwer , foz none ſhall have advantage of 

dis own wzong : The Plaintiff is made a Knight pendant the Wit, 

it all abate , becauſe his own Ad, but here Tre ſons are ſo heynous, 

that none ſhall have caſe, benefit oz diſcharge thereby : And if the Defendant 

hall not be put to anſwer untill he hath his pardon, then the action is now 

ſuſpended, and an action perſonall once ſuſpended is gon fo ever, and he ſi⸗ 

ted 29 E. 3. 61. in the Book of Aſizes, where it is ſaid by Shard, crecation 

: upon a Statute may be ſued againſt a man attainted, and he ſaid, Thatif 
Execution 15 the Enemy of the King comes into England, and becomes bounden to a Subs 
mas, non eg in twenty — be ſhall be put to anſwer, notwithſtanding that Inte 
| reſt that the King hath in him: Harris Serjeant td the ſame intent, he can 
ceived by 33 H. s 1, That Traitozs are to anſwer, foz i Traitozs byeake 

the Goale, the Oda ler ſhall anſwer foz their eſcape, ſoꝛ the Goaler hath ren 
2x74; caſe, Dy againlk them, contrary of the Kings Enemies, and he cited the caſe of one 
" Burcher, who being attainted of Treaſon ſtruck another in the Tower, fo} 
which notwithſtanding his Attainder, he was pat to anſwer : Egerton dali 
cito2 Generall : And he ſaid, That the Action is not ſuſpended, butins 

much as every Action is uſed to recover a thing detained, oz to ſatisfe 1 

wꝛong, and if it can a ppeare that the party cannot be ſatisfied accozving Þ 

his caſe, he hall not pzoceed: And in this caſe, the Plaintiff, if he ſhould 
obtaine, Judgement could not have execution by the common Law, fozhe 
hath no goons, noz by the Statute of Weſtminſter, 2. by Elegir foz he hath no 
Lands, noz by the Statute of 25 E. 3. by his body, foz it is at the Kings ples 
ſure, and then to what purpoſe.ſhall the Plaintiff ſue, and it is a general 
Reguls, rule, That in all Aaions, where the thing demanded cannot be had, ozthe 
perſon againſt whom the thing is demanded cannot yetld the thing, that the 
Wit wall abate: As in a zit of Annaity by Ozantee of an Annuil? 
liz years, the terme expireth, the Wzit ſhall abate ; Tenant in ſpecialltal 
Abatement of bzings Maſte, and pendant the Mit, his iſſue dyeth, the Mzit ſhall abatt, 
Writ. &c. 2 E. 4. 1. A man Out · la med of Felony pleaded in diſ-affirmance of i 
Out, lawꝛp, and yet he was not put to anſwer untill he had his parvon; W 
then he ſhall anſwer : And as to the caſe of 33 H. 6. 1. Jt doth not app 
that the Traitezs were attainted, and then there is good remedy eng 
And Burchets caſe. cannot be reſembled to our caſe, foz although that byit 
Attainder the body of the party might be at the Kings pleaſure, yet his 
dy may be puniſhed fo2 another offence, foz the example of others: Ads 
to Treſſels caſe, who in ſuch caſe was put to anſwer, I gzant it, foz wy 
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chaded Judgment if Action, and ſo admitted him a 
then it could PIE And in 
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And this Plea 

any dilabling of the Defendant, —— the Judges that N18 — 

perſon able to anſwer to the Plaintiff : As in a uod reddat, the 


party pleads Non-tenure, the ſame is no diſabling of his but a ſhews 
ſhall 


ing to the Court that he cannot veils to the party his demand: A man 
not take advantage of his own wzong,i. in the lame thing in wdich the wzong 
is ſuppoſed, oz agatuſt him againſt whom the wong is ſuppoſed to be done, 
but in other caſes, hethall take advantage of his wn wong, as Littleton, If 
a Leaſe foz life be made, the Remainver over in Fee, and be tn the Remain» Caſeswhere 
der entreth upon Tenant foz lite, and diſteiſeth him,the ſame is a good ſeifin 2, — 
upon which he may have a Mit bf Right, Littleton, 112. 35 E. 3 
30. 30. And vet this lelün was by wzong : And there was a Cale betwixt Mar 
bery nd Worrall in the Erchequer, the Leſozentred upon his Leſſee fog 
life, made a Feoffment in Fee with clauſe of re«entry, the Leflee re-entted, th, call eie 
the Lefſoz at the day came upon the Land and demanded the Rent which was 
not paid, it was holden * and pet de is 
a Trefpaſſoz to the Leſſee: And in another Caſe, A man tall take avvan- 
tage of his own wzong, Fitz. N. B. 35. N. An Aneant hath an Advawſon 
diltent, the Church becomes votd, he who hath Wight ood peer rower 
pzeſents to the Church and the ſix moneths pale, now tortious 
Me, he roms; ar the Intent date peiiblien tes and without 
And he cited the caſe, 16 H. 7. 10. A Scire ſacias out of a Fine was 
againſt an Abbot, by which Fine the PzeveceCoz of the Abbot 
finda Pꝛeiſt to fling Mate in ſuch a Chappell, c. any the 
That the ſaid Chappell was become rutnous and wecapebd, ſo 
could ung Palle there, and it was paved ow t heart of. the 
fo; as much as the Covenant is confefed that Auagemnent 
Execution ſhould ceaſe untill the Chappell be rebuilt, but it was not allow- 
ed, foz this is a good Bar foz the time, and no Judgement ſhall be given, fog it 
Wall be in vain, fozit cannot be erecutev becauſe there is noChappoll, and 
it may be the Chappell ſhall never n,: And ſo in the pzincipall 
caſe, c. It was avjozned. 
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Trin. 33 Eliz. In the Kings Bench, | 
CCCCLXVIL Koightlcy and,Spencers Caſe 


Aa Pzobhibition-betwixt Knightley aud Spencer, The-Caſe was, That 

Ph, Abbot of Eveſham, and-all his Pzedecefſos time ant of mind, Ke. , 

were ſsiſed as well of the Rectory iupzopziate of;B in the County of N any 

— B in the Came Pariſh,&c. until the diſlolution of his | 
and that by reaſon thereof, — * n * the Pꝛede ceſſoꝛs 


and to the anceſto; of Spencer the (aid Rado, and 
= vet 
him unde r Court, c. Lo 

u 2 


, quit of 
; the payment ol Tithes time ont of mind, &c.npon which the plaintiF did 
niry of el demur in Kam, Cook, fox the plaintiff, That ths Unity of pofleTion in 
madd. vifcharge within the Statute of 31 H.8.-the wozys ef -whic 
King and his wall have and enjoy the Lands 
quitted of Tithes, as freely as the ſala Abbot he lo the ſam at 
diflolation : And ſee befoge, whereas divers, were 
diſcharged of andfoz the payment of Tihes;'foz the te doth not 


arge of 
cirhes, 


tend a reall „as un cumpoſition a ſuch manner, which is not 
but quly a Gon, which aa nat any diſcharge tu Law, « Yet in 
diſcvarg⸗ an amuall miſcharge is under ſtood, As it J be 


— — Gore 
vnt I ought to pꝛeture in auus rge., where put generally, 
_— i&undum quid, us it is here referred to the Diſſolntion. 4 


tute is 
th: Statute, tos if the Wtatnte ati be intended of an abſolate viſcharge, 
and a Diſcharge in Law: onely, the Statute had been fuperfinons, fy the 


Law ſaid ſo mich hefe. Tog-withont fuch pzoviſion, the King and his 
of Cithes, 


* 


| Whayton and 
Morleys Caſc. 


no2, &c. of any Mannoz, &c. ſhall be good, &c. and the Caſe was, That 
a Pzebend of the Church of York ſurrendzed to the King, but the ſarrender 
was never enrolled, and yet.adjudged good u pon the Statute, foz if it uu 
lawfull ſurrenver, che had been good of it ſelf, without any aid of the 


w 


wasn Hudler Cate, WhoreThe Plaintile us 
pibeest, and ſet Dyer 10 BAH, 377. 278. 
-ppbbiledge ſdom Rome, that ho hall not. 


mers Tithes chonl d be pe | 
hold diſcharged; ſo as the-Statute hath” #fVonurable eoftra#ion 1 
point: Hob it is to ſce, if the Leaſe df the Rectozle"by:whith tho 
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noz that the: Land was uſgallylet to farm, 
within are abſolutely void by the 
matter Mall come in of onr 
„ but it is not ſo, as it was 

was, That Roden Cate; 
in Lands fo 


ces of the Common pleas, in the Tafe betwirt the L923 
dals Coledge, upon the Statute of 18 Fliz.cap.6. ian a bzanch of it, b 
which it was pzo dided, that the thiry part ot the reſerved upon any © 
Leaſe, thordd de paid in cn, &c. any che Leaſes mite: £6 | 
hood be vold, and in an Ejecktone firmæ, b2butthts 
5 that tue Cen was 


Þtatute, Judgement was arrefted,” and lie nerd nor to 


ſeʒ although the t be particular, pet 
terrſt in it, it wall 2 generall Ag, 
tekefbtire of it, although it be not atlenged by F 
de Lam Barckle ys Caſe, 4 Eliz.Plow;a73x, bur | 


= 
* 


of the 
Pꝛede 


| to laintiff ſaith, Ten 
, and dhe ſame was nat good, fag es the Concluſion, by 
N to to the nature of the Manna, that it is not anci nb 
& that the Land in demand is not parcell of it. Another | 
2 aded, ſuit in tenura & accupatione of Goodman and 
ur ye deth not chew by what Title, diſſeifiioz Ut, oz other Te, — 
* 


Page & Spencers 


A Rent in 


efero ſome 


poſes, and . 
Nftended to 


orher, 


Caſe. 
Buckley contrary, And he ſaiv, This unity af poCeCCion is not any diſcharge 
of Zythes by the laid Statute, 4 ee befoze, of 3 H. 7, 12, 


where Tenant in tail of a Rent entreth apon the Tenant of the Land, nowis 
the Rent ene aL Ig $055 Shou. Be makes a Feoffment in fee, by 
that Feoffment the Rent is extinguiſhed which was but ſuſpended at the time 
of the Feoffment, and therefoze ſome have holden that if after ſucy Entry, 


he makes tit life of the Land, that his Kent oz Seigniczy is utterly 
Q 


gon in perpetuum, 
at 


be Law, and 


0 
Ring foz Frmet ky rx 


Ning the 


Tithe, 

goes with the 

unity of Lies all an He 
ty of dAarren 


. 


rſonage fhe ſaid Pztozy time out of mind, and 
, * Wr and not Parſan 
therefoze the Mit was abatty , Dee 14 E. 44. 10H.7.5. Jaan! 
of Mat: Sq Bracebridges 95 14 | re Zee Caſe pi 
Cariline, If the on, Patron and Oz ; a Leaſe ſw; 
afterwards the Leſſee becomes there 


he hath the Term in his own Right, any thi 

| — himſelf call pay Tithes , natwithſf 
4 as to the reaſon of the ofher fide, That if ſuch 

s be not intended by the Statute, but cnely a Diſcharge, I, 

the" Wtatute thouly be in vag, the dame is not a, foz if the Abbot þ 
been diſcharged by way of reletfe oz compoſition Taz the Paneel 
ing diColved , the Appzop;iation hay bezu gone. if it had not beep 
pvzted by the Statute, and then the Releaſe and compoſition of ngfazt 
the King would not take avba of it, this Statute, and 
Wbartons Caſe befoze cited, the fame cantiof be Law, foz it bath bee 
den upon the 'Statate of 18 Eliz. of Confirmations, That if 
maketh a Leaſe to the Ring, the ſame is gt mays good by the Sal 
fo; the laid Statute extends to 'Hiiperfections in circumſtances, audi 
babſbance; - And although the Leaſe be not good, yct becanſe the mall 
theſurmiſe is naught, althoggh our Bar benaught, a Conſultation cue 
be zanted,/ atſo dur Leaſe is Well „and if ſach vefod bent, 
hath been vbjectey, the ſame tight to tome in be Plea on the other We, = 


c 


9” and Stupers Walgrave and 

Caſe, Agurs Caſe 

it is not like Heydons Caſe, foz there it was found by ſpecall Uerdic, noz'ts 
Cromwells Caſe where ſuch defec was in the Declaration, and ſono gzound 
of Action, as to the Tzaverſe it is good encugh, as if ſpeciall aſtarvy 
be pleaded againſt one bozn befoze the marriage, and ſo Baſtard, the other 
party ſhall traverſe generally the Baſtardy, and not the ſpeciall matter, but 
liz the pzincipall matter, i. this unity of poſſeſſion, divers rules have been. 
5 Eliz. inthe Common Pleas, The Cafe was, An Abbot had a Pannoz 
within the Pariſh of D, and a Compoſition was made betwirt the Parſon 
of D, and the ſaid Abbot, that the Parſon ſhould have yearly certain Leads 
of Wood, out of thirty Acres of the ſaid Parmoz, foz, and in recompence 
of all the Tithes of Wood there, afterwards the Parſonage was app2opzia- 
ted fo the ſaid Abbot, and afterwards the houſe was diſſolved, and the Bans 
no2 g2anted to one, and the Rectozy to another, and it was holden, That the 
poztion of Tithes was removed, foz he had them, ſcil. The Pannoz and 
the Tithes tn ſeverall Rights, and Manwood Chief Baron, and Periam Jus 
tice, to whom a Caſe depending in the Chancery was referred concerning 
the diſcherge of Tithes by unity of poſſeſſion, delivered their opinions, 
That ſuch an Unity is not any diſcharge within the ſaid Statute : It was 
adjozned- 


Alicb. 32 Fliz, In the Kings Bench. 
CCCCLXVIII. Hoskins and Stupers Caſe. 


15 an Action upon the Caſe, the Plaintiff declared, That whereas the 
Plaintiff had ſold to the Defendant 1000 couple of Newland Filhes to 
the uſe of the Defendant, and in conſideration that he ſhould ſhip,and ſhould Agumpfic. 
baing and carry the adventure of them from Briftoll, in porrum of Saint 
Lucar and ſhould carry back again the value of the ſaid Fiſh to London oz 
Briſtoll ſecundum uſum Mercatorum, The Defendant did pzomiſe, that upon 
the arrivall of the ſaid Fiſh, in portum of @aint Lucar, he would give to the 
— 112 l. and ſaid, that he arrived with the ſaiv Fiſh, ad portum of 

Lucar, and that afterwards he arrived with goods of the value of the 
laid Fiſh, adportam of London, ſecundum uſum Mercatorum. Jt was hol- 
den by all the Judges, that in portum, and ad portum is all one, as 
tute at Matt is, Quod vicecomes accedat ad locum vaſtatum, yet he ought 
to enter into the Land: So the Wit of accedas ad Curiam, & in plena Curia 
recordari facias, &c. Another Exception was, becauſe he declared, That 
he returned with goods to the value, and doth not ſay,whoſe goods they were, 
but the Exception was not allowed, fo2 theſe wozds ſecundum uſum mercato» 
rum imply that they were the goods of the Defendant, Quod fuit conceſſum 
pgr Curiam, and afterwards Jndgement was given fo the Plaintiff. 


Expofition of 
words. 


Trin. 32 Elz. To the Kings Bench. 
CCCCLXIX. Walgtave and Agurs Caſe. 


= Walgrave bzonght an Action upon the Caſe againff Agur. ups 

theſe woꝛds ſpoken by the Defendant to a ſervant of theqPlaintiff, It A Aon for 

is well known, that J am a true ſubject, but thou (inuendo the ſaid ſervant) ſcandalous 
no true ſubject, and thine own conſcience may accuſe thee thereof. words. 

It was moted in arreſt of Judgement, That theſe wozds are not actionable, 

im no flander comes to the Plaintiff thereby, faz perhaps the Party ſer⸗ 

ded no man, but the Queen, and if the wozds may receive ſuch nag 


330 


ä i — — 8 | — 
8 and Agurs 
C-:ſe, 


we and is no pzegnant y2oof of infamy, they are not actionable, as in the Caſe be- 


Ri CAC 


mes Caſc 


twirt Savage and Cook, Theſe wozds; Thon art not the Queens friend 


are not actionable, frz it might be they were ſpoken in reſpect of ſome ozdis 


nary miſdemeanours, as in not payment of Sabſidies, oz the like: Alſo it 
is not averred, that the party to whom the wozds were ſpoken, was the 
Plaintiffs ſervant.Coke, Where a man is touched tn the duty of his offico, oz 
in the courſe of life, an Action lieth, althongh that otherwiſe the wozps are 
not actionable, and here is (et fozth in the Declaration, That the Plaintiff 
at the time of the ſpeaking of the ſaid wozds, was a Juſtice of Peace, and 
Sheriff af Su ſfo k and Captain of a Troop of 20 Yozſe to attend the Paeſer- 
vation of the Queens perſon: 0 in veſpect of place t dignity in the Common 
wealth, as 2 H.8. The Biſhop of Wincheſter bzought an action upon the 
Statute of Scandal, Magnatum, upon theſe wozds, My Lo2d of Wincheſter 
ſent foz me, and impziſoned me, untill J made a Releaſe to J. S. and in res 
ſpect of his Place and Dignity the wozds were holden actionable : and 9 E. 
liz. Dyer, In an action upon the Caſe by the Lezd Aburgaveny againf 
Wheeler, My Load of Aburgaveny ſent fz us, and put ſome of us into the 
Coal · houſe, and ſome into the Stocks, and me into a place in his houſe cal/ 
led Little Eaſe, and the wozds were holden actionable : So in our Caſe, 
Lewes ſaid, It was the Cale of one Kinſey , one ſaid to a Bailiff of a Fran 
chiſe, Thou didſt execute falſe Warrants, without ſaping,they were falſified 
by him, adjudged an Action did not lie. Wray Chief Juſtice, Theſe wozds 
in themſelves are not actionable, fo2 the Plaintiff might be untrae in ſmall 
things, which gave no diſcredit, bat the quality of the perſon of whom they 
were ſpoken, may adde weight to them, as to call one Bankrupt 
no action lieth upon it, but to call a Perchant ſo is actionable. o to call one 
pift, no action lieth foz it; But if one calls the Archbiſhop of 
pb an action will lie, fog be is Governoar of the Church. Thon art an 
untrue man to the Queen, gives not an action to an ozdinary Subject, but 
ſuch woꝛds ſpoken of one of the-Pzivy Councell, are actionable. Cozrupt 
man, in themſelves are not a ble, but being ſpoken of a Judge, ans 
ction lieth. It was Birchleys Caſe, an Attozney of this Court. Thou art a 
cozrupt man, and dealeſt cozruplly, and it was adjudged per Curiam, that the 
woꝛds were actionable, foz that referres to his calling. Gawdy was of oni. 
nion, that the wezvs were actionable of themſelves, without reſpect had to 
the Quality of the perſon of wyom they were ſpoken, foz the wozds are pars 
ticular enough, and to touch him in the duty of a Subject, which is to be 
faithfull to his naturall Pzince, is a gzeat Repzoach and Slander, Fennor 
conceived, that the wozds were not actionable, VVray, as befoge, Df them 
ſelves they are not actionable, foz they are in generall, foz if he be inyicted 
of Treſpaſſe, he is not a good Subject. 
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